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DISTRICT:-NAGAON,

IN THE COURT OF S. D. J. M., HOJAI :: AT SANKARDEV NAGAR, NOGAON.

PRESENT- MR. AJOY KR. BASUMATARY; AJS.

                   S.D.J.M., HOJAI.

CR.Case No.791/2011 U/S-379/323/34 of IPC

  Md Kamal Uddin.  ---------------Complainant.

       -V-

1) Monuwara Begum,

2) Kolim Uddin and

3) Amir Uddin. -----------Accused persons.

LD. COUNSEL FOR THE PROSECUTION:-          BB Sarkar & A Chakrabarty.

LD. COUNSEL FOR THE ACCUSED PERSONS:-  ABM Siddique & ABM Shahin

      Hojai B. A.

Date of Evidences:-29-06-2012, 26-06-13, 19-06-2015 & 20-03-2015.

Date of statement recording U/S-313 of Cr. P. C.:- 16-07-2016.

Date of Argument:- 05-03-2016.

Date of Judgment:- 01-09-2016.

Date of Judgment delivered:- 01-09-2016.

       

         J–U–D–G–M–E–N–T

1) The complainant had filed this case against the accused persons on 31-12-

2011, stating inter alia that the accused persons had taken away jewelries and other 

articles along with a cash amount of Rs.5,000/- from his house in his absence on 29-
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12-2011. The accused no.1 is his wife and the accused no. 2 & 3 are the relatives of  

his  wife.  On 30-12-2011,  the  complainant  along with  his  witnesses  went  to  the 

house of the accused persons to bring the accused no.1 back to his house, but the 

accused no.1 refused to return to his house and scolded him and his witnesses with 

abusive language. Accused no.2 & 3 had also assaulted the complainant and caused 

injury to him. 

2) The Complaint was registered and the then Ld. S.D.J.M. had taken cognizance 

in the alleged offences of the case after initiating an inquiry. He issued processes 

upon the  accused persons  to  face  trial  in  the  case.  When the accused persons 

appeared before the court, they were allowed to remain on bail bond sureties during 

the proceeding of the case.

3) The  necessary  copies  were  furnished  to  the  accused  persons.  Then  the 

prosecution led their evidences at the evidences before the charge stage and after 

recording evidences U/S-244 of Cr. P. C and on finding some grounds for framing 

charge on the offences of Section-379/323/34 of IPC, the then Ld. Trial Magistrate 

had explained and read over the particulars of the alleged offences/charge to the 

accused  persons,  to  which  they  pleaded  not  guilty  and  claimed  to  be  tried. 

Accordingly the charge has been framed and thereafter the accused persons/defence 

wishes to cross examine all the witnesses PW1 to PW3, whose cross examination 

part were reserved at the Evidence Before Charge stage. 

4)       POINTS FOR DETERMINATION:-

Whether in furtherance of common intention the accused persons had 

committed  the  offences  of  Section-379/323  of  IPC  as  allegations  levied  by  the 

complainant/prosecution and thereby they are punishable U/S-379/323/34 of IPC or 

not?
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5)        DISCUSSION, REASONS AND DECISION THEREON:-

 I  have heard the submissions of  Ld. Counsel  of  the accused persons and 

carefully gone through entire evidence available on the record.  The prosecution has 

examined  as  many  as  03  witnesses  in  the  case  to  prove  the  case  against  the 

accused persons, viz: (i) Kamal Uddin , (ii) Nazim Uddin and (iii) Md. Zamir Uddin.  

The  accused  persons  had  totally  denied  the  allegations  of  the  prosecution  and 

claimed to be innocent in the case. They declined to adduce defence evidences in 

the case. 

PW1/complainant deposed that on 29.11.12 when he had gone outside his 

house on his vehicle, the accused no.2 & 3 came to his house and took his wife and 

his daughter. They had also taken away a cash amount of Rs.5,000/- along with a 

gold neckless, weighing about 1 Tola. PW2 who is his elder brother, tried to stop the 

accused persons but they did not heed to his request. On the next day of the said 

incident, PW1 along with his witnesses went to the house of the accused persons to 

bring his wife/accused no.1 back to his house but his wife refused to return back. 

The accused persons scolded him there and also threatened him not to visit their 

house in future.

During cross-examination, PW1 stated that their  Thana concerned is nearby 

his house. However, he did not approach to Thana before filling this case. It appears 

that PW1 had delayed for about 01 day in filling the present case in the Court. He 

admitted that the accused no.1/ his  wife had filed another case against  him for 

recovery of her  stridhan U/S-406 of I.P.C. prior to this case. Accused no.2 is his 

father-in-law and the accused no.3 is  his  brother-in-law /younger brother of  the 

accused no.1. He also admitted that his wife had filed as many as 05 cases against 

him for maintenance, recovery and stridhan, U/S-498(A) of I.P.C, D.V. Act. etc.. He 

also admitted that he had filed this case, subsequently after the cases filed by the 

accused no.1. 

PW2 is the elder brother of the complainant. He has stated that the accused 

persons had taken away cash amount of Rs.5000/- and a gold ornament on the day 

of the incident. He tried to restrain the accused persons, but the accused persons 
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did not heed to his request. He along with PW1 went to the house of the accused 

persons to bring the accused no.1 back to their house, but the accused no.1 refused 

to return to his house. Accused no. 2 &3 threatened the complainant, when they had 

gone to bring the accused no.1 in their house. 

During the cross-examination, he also stated that accused no.2 &3 are the 

father and brother of the accused no.1. He admitted that the accused no.1 had filed 

many cases prior to this instant case against the complainant. Presently, the accused 

no.1 along with her daughter is staying in her parents’ house. Accused no.1 had filed 

maintenance application against the complainant. 

PW3 deposed that due to domestic dispute and quarrel, the accused no.1 has 

been  living  separately  in  her  father’s  house.  Accused  no.1  is  the  wife  of  the 

complainant.  Accused  no.2  &  3  are  the  father-in-law  and  brother-in-law  of  the 

complainant. On the day of incident, he had seen that the accused no.1 had taken 

away her clothes, cash money and a gold chain from a drawer. In the next day, he 

along with PW1 went to the house of the accused persons for settlement, but the 

accused persons refused to settle the matter and assaulted the complainant in their 

house. The accused persons had also threatened the complainant. if he would try to 

visit their house again in future. 

During the cross-examination, he stated that the accused no.1 had filed as 

many as 3 cases against the complainant prior to this case.

 

6) After considering all the evidences available with the record, it is seen that 

there is previous enmity between the complainant and the accused persons, related 

to domestic violence. The accused persons filed few cases against the complainant 

prior  to  this  instant  case.  Accused  no.1  is  none  other  than  the  wife  of  the 

complainant. The complainant has no proof that the ornaments, cash money belongs 

to  him. Moreover,  there  is  no cogent  and reliable  evidence to  the fact  that  the 
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accused persons had taken away the jewelries, other articles and cash amount of 

rs.5,000/- from the house of the complainant (PW1) as asserted. 

The prosecution/complainant  has  also  no  proof  that  the  complainant  was 

assaulted on 30-12-2011 by the accused persons and he got injured in the house of 

the accused persons. The prosecution could have submitted injury report to prove 

the fact that he got injuries.  In absence of the injury report and cogent evidences, I 

am of the view that it cannot be presumed that the accused persons had committed 

the offences  of  Section-379/323/34 of  I.P.C..  Since there was a previous  enmity 

between  the  parties,  therefore  the  prosecution  requires  a  strict  proof  of  the 

commission of the alleged crimes. It is the fundamental principles of the criminal 

proceeding that the prosecution is to establish a case beyond all reasonable doubts. 

Here in this case, the prosecution has no prove that the articles and cash amount as  

stated  above  had  taken  away  dishonestly  by  the  accused  persons  from  the 

possession of the complainant. Hence, the accused persons are definitely entitled to 

get acquittal.   Prosecution has failed to establish the essential  ingredients of the 

alleged charge offences beyond all reasonable doubts against the accused persons. 

In view of the above discussed facts, thus I have come to a conclusion that the 

above point has been decided in negative, in favour of the accused persons.   

7)               O-R-D-E-R 

In the result, the accused persons are acquitted from the charged offences. 

B.A. is to be directed to return original documents, if any to the person concern, if 

any in due course of time as per the relevant rule/ forest law. 

                            B/A is asked to take necessary steps.

     The bail bond sureties of the accused persons shall be in force till next 

6(six) months from today as per Section-437(A) of Cr. P. C..       
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8)       The Judgment is given under my hand, with sign and seal of the court 

and delivered in the open court in presence of both the sides today, on the 01-09-

2016 at Sankardev Nagar, at Hojai.

9)      This case is disposed of accordingly.

(A.  Kr. Basumatary, AJS)

S.D.J.M. HOJAI.

APPENDIX-

10) PW1: Kamal Uddin ,

PW2: Nazim Uddin and

PW3: Md. Zamir Uddin.

 (A. Kr. Basumatary, AJS)

    S.D.J.M. HOJAI.
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