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DISTRICT:-NAGAON,

IN  THE  COURT  OF  S.  D.  J.  M.(M),  HOJAI::AT  SANKARDEV  NAGAR, 

NAGAON.

PRESENT- MR. AJOY KR. BASUMATARY; AJS.

                  S.D.J.M.(M), HOJAI.

CR. Case No.07/2013, U/S-147/323/354 of IPC r/w Section-149 of IPC

                                Smti. Rekha Rani Das.----------Complainant.

       -V-

1) Ajit Dey,

2) Krishna Das,

3) Smti. Bishnubala Das @ Priya,

4) Arjun Das,

5) Subash Das,

6) Smti. Priti Shill,

7) Smti. Sita Das,

8) Smti. Kanchi Das,

9) Smti. Sumatibala @ Sumati Das and

10) Smti. Kalpana Das.  --------Accused persons.

LD. COUNSEL FOR THE PROSECUTION/ COMPLAINANT:- R. Kr. Agarwal,

     P. K. Singh.

LD. COUNSEL FOR THE ACCUSED PERSONS:-             Murakib Ali, N. Akhtar.
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                            Hojai Bar Association.

Date of Evidences:-27-03-2014, 07-08-2014 & 19-03-2015.

Date of statement recording U/S-313 of Cr. P. C:-24-07-2015.

Date of Argument:-06-02-2016.

Date of Judgment:-17-02-2016.

Date of Judgment delivered:-17-02-2016.

 

J – U – D – G – M – E – N – T

1)   The Prosecution story in brief is like that the complainant/Smti Rekha Rani 

Das filed this instant complaint case before the court on 07-01-2013 against the 

accused persons. She has stated that on 10-08-2012 at about 9.30am the accused 

persons entered into the courtyard of her house, armed with dao, sticks and other 

weapons and also assaulted her with sharps weapons. They tore her wearing cloths 

and in the incident, she sustained serious injuries. They also took away her gold 

ornaments. Even the accused persons had tried to assault her witnesses, when they 

came to rescue her and resisted the accused persons. Further, the complainant was 

also threatened by the accused persons thereon.

Her witnesses took her to the Lamding State Hospital for treatment and she 

was  medically  examined  by  one,  Dr.  R.  Ghosh.  The  complaint  had  been  under 

medical treatment and also under threat of the accused persons; therefore it caused 

delay of few days in filing case. Initially, on 13-09-2012 she filed a complaint (being 

Regd. as CR-1372/12) before the court and it was transferred to the P/S-Lamding for 

investigation. The complainant had to file this instant case, when the police did not 

start an investigation in the initial complaint case. Therefore in the instant case, she 

prayed to take necessary action against the accused persons and to call a report 

from the Police station-Lamding U/S-210 of Cr. P. C. 
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2) The then Ld. S.D.J.M. had called a report  from the Police station concern 

under Section-210 of Cr. P. C. and after perusal of the report when he found that the 

police submitted a final report in the said case. He initiated an inquiry in the instant 

case and recorded the statements of the complainant and her two witnesses, namely 

Becharam Das and Nityalal Das, U/S-200 Cr. P. C.. Thereafter, finding a prima-facie 

case on the offences of Section-147/323/354 of IPC read with Section-149 of IPC 

against the accused persons, the then Ld. S.D.J.M. had taken cognizance on the 

alleged offences of the case and also issued Summons upon the accused persons. 

Afterwards, when the accused persons appeared before the court in pursuance of 

Summons, they were allowed to remain on bail bond sureties.

3) The necessary copies were also furnished to the accused persons. The then 

Ld. S.D.J.M. had explained and read over the substance of the alleged offence of 

Section-147/323/354 of IPC r/w-Section-149 of IPC to the accused persons, to which 

they pleaded not guilty and claimed to be tried. Accordingly the prosecution was 

directed to lead their evidences in the case. 

Thereafter, the prosecution/complainant had adduced evidences of 4 (four) 

witnesses viz;-

PW1-----Rekha Rani Das/complainant,

PW2-----Becharam Das,

PW3-----Nityalal Das and

PW4-----Smti. Bindeswari Dey.

4)      POINTS FOR DETERMINATION:-

i) Whether the accused persons had committed the offence of rioting, jointly 

by using force/violence upon the complainant thereon in the prosecution of their 

common object and thereby they are punishable U/S-147/149 of IPC or not?
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ii)  Whether  the  accused  persons  had  voluntarily  caused  hurt  to  the 

complainant  by  assaulting  her,  in  the  prosecution  of  their  common  object  and 

thereby they are punishable U/S-323/149 of IPC or not?

iii)  Whether the accused persons had used force upon the complainant or 

assaulted her with intent outrage her modesty, in the prosecution of their common 

object and thereby they are punishable U/S-354/149 of IPC or not?

5) DISCUSSION, REASONS AND DECISION THEREON:-

 I have heard the submission advanced by Ld. Counsel of the accused persons 

and also carefully gone through entire evidences available on the records. I have 

taken all the above points together for discussion and determination. 

Ld. Counsel of the complainant/prosecution, Mr. Agarwal submitted that the 

prosecution examined a total of 04(four) witnesses to establish their case. PW2 to 

PW4 are eye witnesses of the alleged incident. The Medical examination documents 

of the complainant/Ext-1 & 2 supported the prosecution case. It is apparent on the 

evidences that the wearing cloths of the complainant were removed by the accused 

persons. There are sufficient evidences against the accused persons, which show 

that the accused persons had committed the charged crimes. The Ext-1 & 2 were 

not objected by the defence side. PW4 is the mother of the victim/complainant who 

had  also  sustained  injuries  on  her  left  hand.  The  evidence  of  PW1  has  been 

corroborated and supported by the evidences of PW2 to PW4. There is no doubt 

with regard to the commission of crimes by the accused persons. He submits that 

the accused persons had committed the charged offences, therefore he claimed for 

an appropriate punishment of the accused persons in the instant case.

On  the  other  hand,  Ld.  Defence  Counsel,  Mr.  Ali  submitted  that  the 

complainant filed this case after a sufficient delay. Initially, the complainant filed a 

complaint case for the same alleged incident, which transferred to the police station-

Lamding.  In  the  said  case,  the  police  submitted  an  F/R  stating  as  the  false 

allegations levied against the accused persons. He submits that the complainant filed 
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the case falsely again, against the accused persons due to their land dispute which 

appears from her evidences itself. Moreover, the exhibited medical documents are 

medical prescriptions only. The Medical officer concern was also not examined by the 

prosecution. The same did not corroborate the prosecution story. The witnesses of 

the  complainant  are  not  independent  and they are  her  relatives,  therefore  their 

evidences are not reliable.  PW1 to PW4 stated that the police attended the place of 

incident on the date of occurrence of the alleged incident itself. But, PW1 to PW4 

had no explanation, what had prevented the complainant from lodging an ejahar 

before  the  police  immediately  after  the  alleged  incident.  Thus,  there  is  no 

explanation with regard to the delay in filing the instant case.  Further, Ld. Counsel  

of the accused persons, Mr. Ali also submitted that the essential ingredients of the 

alleged offences of Section-147/323/354/149 of IPC are lacking in the case. The 

prosecution failed to establish the case and the accused persons deserve acquittal in 

the case. 

After hearing both the sides, upon perusal of the evidences available on the 

record,  it  is  seen  that  PW2  and  PW4  are  the  father  and  mother  of  the 

complainant/PW1,  which  appears  from their  cross  examination  part.  PW3 is  the 

brother of the complainant’s mother, which also appears from the cross examination 

of PW3 and PW4. PW4 deposed that PW3 is her brother and PW3 deposed that 

Narayan Das/the complainant’s husband is his ‘juwai’/ son-in-law. 

During  the  cross  examination  PW1/complainant  deposed  that  there  were 

about 100- to 150 people gathered at the time of occurrence of the alleged incident 

and police visited the place of incident, immediately after the incident. PW2, PW3 

and PW4 respectively also deposed that there were about 30, 50 and 30 people at 

the  time  of  occurrence  of  the  alleged  incident  and  police  visited  the  place  of 

occurrence immediately after the incident. There are also other neighboring people 

of the complainant. However, it is seen that the complainant could not produce any 

independent witnesses, as pointed out by the Ld. defence counsel. Moreover, there 

was a delay of about 1½ month in filing a case for the alleged incident. 

Upon perusal  of  the Ext-1 & 2 it  is  seen that the Ext-1 & 2 are medical  

prescriptions only. In Ext-1 & 2 there in no mention about the nature/age of the 
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injuries  of  the  alleged  victim.  The period  of  undergone  treatment  was  also  not 

mentioned there. 

Therefore,  it  can’t  be  ascertained  from  the  Ext-1  &  2,  whether  the 

complainant was under the bed-rest due to her treatment or not as asserted by the 

complainant. The complainant has other relatives, including her husband, who could 

have also  informed/complained  before  the  police  immediately  after  the  incident. 

Accordingly, I am of the view that the explanation with regard to the delay in filing 

the case is not satisfactory. It is an admission of the PW1 that a fight took place in 

between her husband and Swapan Das. PW1 deposed that immediately, after the 

fight  between her  husband and Swapan Das,  the accused persons  came to her 

house and damaged her property, threatened her and broke her bangles and also 

wiped her vermillion. They tore her cloths and assaulted her with sticks. PW2 to PW4 

have also stated that the accused persons had assaulted the complainant/PW1. It is 

seen that they claimed to be the eye witnesses of the alleged incident. 

Thus, it is transparent from the evidences available on the record and the 

deposition  of  the  complainant  U/S-200 of  Cr.  P.  C.  that  there  is  a  land dispute 

between the husband and the accused persons. On the day of occurrence of the 

alleged incident, there was a fight between the complainant’s husband and Swapan 

Das due to ploughing the land. The complainant could have tender the evidences of 

her husband to establish the object/intention of the accused persons. It is seen that 

the defence has succeeded to show the previous enmity between the parties. In the 

present situation, I am of the view that the available evidences of the prosecution 

requires some corroboration and other supportive evidences, but the prosecution 

had neither adduced the evidences of the Medical officer nor any other independent 

witnesses from the gathered people to establish the fact that the accused persons 

assaulted PW1/complainant and as a result, she got serious injuries. 

The accused persons had totally denied all the allegations against them levied 

by the prosecution witnesses and declined to adduce defence evidence in the instant 

case.
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In the present circumstances of the case, I am of the view that the evidence 

of PW1 to PW4 are not well convincing, cogent and reliable to hold an opinion that 

the accused persons had committed the charged crimes. In view of Mano Dutt & 

another  V-  State  of  Uttar  Pradesh  (2012)  4  SCC  79, there  is  no  bar  in 

examining family members, or any other relative person as witnesses and also form 

an opinion of the basis of such evidences. However, in the present circumstances of 

the  alleged  incident/case,  I  am of  the  view that  it  requires  other  corroborative 

evidences, but the complainant has no such independent witnesses or substantive 

documentary evidences, except the Ext-1 & 2/medical prescriptions.

Moreover, if we look into the definitions of the charged offences, we will find 

that the essential ingredients of the alleged charge offence of Section-147 of IPC as 

follows-

i) There must be an unlawful assembly of five or more persons,

ii) The accused persons were animated by a common objected,

iii) They had begun to execute to execute such power,

iv) They had intended to help none another by force if necessary and

v) They had shown such degree of violence which would alarm at least one 

person reasonable course.

To establish an offence of Section-323 of IPC the prosecution is to prove that 

i) the victim suffered from bodily pain, disease or infirmity, ii) the accused persons 

caused the bodily pain, etc.,  iii)  the accused persons did so intentionally or with 

knowledge that in the process hurt would be caused. 

To bring home the offence of Section-354 of IPC the prosecution is to prove 

the facts that i) the victim concerned belonged to fair sex be her age, whatever may 

be male  or  female,  ii)  subjected her  to  assault  or  to  criminal  force  and iii)  the 

accused persons while committing the assault/using of criminal force intended to 

outrage the modesty of the woman or knowing it to be thereby her modesty would 

be outraged. 
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After marshaling the entire evidences available with the records, I don’t find 

the accused persons were animated by a common objected in the alleged incident 

and the so called victim/PW1 suffered from any bodily pain, disease or infirmity, and 

the accused persons caused any bodily pain, injury to her. The prosecution has also 

failed to establish the facts that the accused persons did so intentionally or with 

knowledge that in the process hurt would be caused and they assaulted PW1 and/or 

used any criminal force with intent to outrage the modesty of PW1/complainant.

  

6) In view of the above discussed facts and evidences available on the record, I 

don’t find reasons to hold an opinion that the accused persons are guilty of the 

charged offences of Section-147/323/354 IPC r/w S-149 of IPC. The prosecution has 

failed to establish the essential ingredients of the alleged charge offences, beyond all 

reasonable doubts against the accused persons. Thus, I have come to a conclusion 

that  the  above points  have been decided in  negative,  in  favour  of  the  accused 

persons.   

7)           O - R - D - E - R 

The Prosecution has failed to prove the case against the accused persons 

beyond all reasonable doubts. In the result, the accused persons are acquitted from 

the charged offences. B/A is directed to hand over the original documents to the 

person concern, if any in due course of time as per law.

  The bail  bonds of the accused persons shall  be in force till  next  6(six) 

months from today as per Section-437(A) of Cr. P. C..       

8)   The Judgment is given under my hand, with sign and seal of the court and 

delivered in the open court today, on the 17th day pf February-2016 at Sankardev 

Nagar, Hojai.

9)   This case is disposed of on contest accordingly.

(A.  Kr. Basumatary, AJS)
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S.D.J.M. HOJAI.

A P P E N D I X-

10) PW1-----Rekha Rani Das/complainant,

PW2-----Becharam Das,

PW3-----Nityalal Das and

PW4-----Smti. Bindeswari Dey.

Ext-1: --------------Medical prescription and

Ext-2:---------------Medical prescription.

(A.  Kr. Basumatary, AJS)

S.D.J.M. HOJAI.

***********************************************************************


