
IN THE COURT OF S.D.J.M. (M), SANKARDEV NAGAR, HOJAI.

C.R.NO. 343/2010
 U/S 138 N.I.ACT.

Sri Matilal Deb Chaudhury.---------------- Complainant.
                   Vs
Sri Babu Bhuyan. --------------------------- Accused.

Present: V. K. Singh. A.J.S.

For Complainant: Ld. Ad. S. B. Roy.
For Accused: Ld. Ad. B. B. Sarkar, A. Chaudhury.

Evidences taken on: 8/7/13, 2/1/14.
Arguments heard on: 27/11/14, 8/12/14, 15/12/14.
Judgment delivered on: 19/12/14.

                                               J U D G M E N T

1. Complainant’s story in brief is that, accused person of this case is a 

businessman and had business relation with the complainant. That out 

of that business relation, in discharge of debts and liabilities, accused 

persons issued two cheques in the favour of complainant. The cheques 

are  bearing  no.  116902  dated  15/5/10,  for  Rs.  1,50,000/  only  and 

bearing no.  116901,  dated  24/5/10,  for  Rs.  1,76,492/only  from the 

account no. 7571930000284 of HDFC Bank Guwahati Branch. That 

complainant  presented  both  cheques  with  his  banker,  UCO  Bank, 

Hojai  Branch  on  24/5/10  for  encashment,  but  those  were  returned 

unpaid on 19/6/10 due to insufficient funds in the account of accused. 

That on 26/6/10 complainant issued demand notice upon the accused 

by  registered  post  with  A/D,  demanding  payment  of  both  cheque 

amount within 15 days from the date of receipt of the notice. That on 

29/6/10 accused received demand notice and replied it, but failed to 

pay so, hence this case.

2. When accused appeared to the court, then particulars of offence u/s 

138 N.I.Act were explained to him, to which he pleaded not guilty and 

stood to be tried.

3. Complainant  examined  himself  as  sole  witness  and  exhibited 

documents.  Then  examination  of  accused  was  recorded  u/s  313 

Cr.P.C. Defence side did not give any evidence. I heard arguments for 

both sides.
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4. Points for determination in this case are as follows:

I. Whether the accused person, issued cheque no. 116902, for Rs. 

1,50,000/ (ext. 2) and cheque no. 116901 for Rs. 1,76,492/only 

(ext.3)  in  the  favour  of  complainant  for  discharge  of  debt  or 

liability?

II. Whether the ext.2 and 3 cheques were dishonoured for insufficient 

fund in the account of accused?

III. Whether a valid demand notice was served upon the accused?

IV. Whether accused person failed to repay the cheques amounts to 

complainant within the stipulated period? 

DISCUSSIONS DECISION   AND REASONS   THERE   OF 

Point  No.  I.:  On  this  point  the  story  of  complainant  is  that  he  had 

business relation with accused person and for discharge of lawful debts 

and liabilities accused issued both cheques in favour of complainant.  In 

support  of  his  story  complainant  gave  evidence  on  affidavit  and 

exhibited cheques in question as ext. 2 and 3. Ext. 2 cheque is for Rs. 

1,50,000/ only and ext 3 is for Rs. 1,76,492/only. Both cheques are in 

the name of the complainant. 

                     At this stage before going to the further evidences, it is  

important to note that the very existence of ext.2 and 3 cheques, gives 

presumption in their favour u/s 118 and 139 of The N.I. Act that those 

were  so  issued  for  the  discharge  of  debt  or  liability.  It  is  statutory 

presumption and court  is  duty bound to raise  it.  This  presumption is 

rebuttable and but natural its burden is upon the accused. It is also settled 

position of  law that  to  rebut  this  presumption  accused need not  give 

evidence by his own rather he may rely upon the evidences given by 

complainant also. It is also settled position of law that for such rebuttal 

standard for the accused is preponderance of probability. Hence in the 

light of this legal position I see evidences on record.

                   In this case as discussed above complainant stands with the 

strength of both cheques appears in his favour coupled with statutory 
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presumptions. But accused stand on different footing. Though accused 

did not give any evidence but from the stand taken by defence in the 

cross  examination  of  complainant,  examination  of  accused  u/s  313 

Cr.P.C. The plea of accused comes as he had entrusted the complainant 

for  certain  work and for  the  same gave ext.  2  and 3 cheques  to  the 

accused on good faith and those cheques were totally blank even with 

out  signature  of  accused.  That  accused  is  not  liable  to  pay  the 

complainant  but  complainant  filled  up  those  cheques,  forged  the 

signature of accused presented in the bank. So in the light of this plea I 

see  cross  examination  of  complainant(pw1).  In  his  cross  examination 

pw1  deposed  that  his  firm  is  not  registered  and  that  it  is  sole 

proprietorship. That in the firms books of accounts ext.2, 3 cheques are 

mentioned but those have not been submitted as evidences. As per pw1 

except  monetary  transaction  there  is  not  other  business  between  the 

parties. Pw1 cleared that he gave said amount of cheques to accused as 

loan  without  interest.  That  receipt  is  there  for  the  said  lending  and 

witnesses  are  there  but  no  such  evidence  given  in  this  case.  Pw1 

admitted that in year 2006 and 07 also monetary transactions took place 

between the parties. 

                      In this case pw1 has exhibited one letter as ext.1 which  

shows that accused authorised firm of complainant as dealer of accused 

for  sale  of  Kyocera  range  of  products.  This  is  in  the  name  of  M/S 

C.S.Consultant. complainant says that it is his proprietor concerned.  On 

this point I find that in the cross examination of pw1 defence did not 

challenge this ext. 1 but got the facts admitted by pw1 that ext. 1 is not 

in the name of complainant, and that complainant did not sale anything 

in  the  pursuance  of  ext.1.  pw1  in  further  cross  pw1  admitted  that 

signature of accused as on ext. 1 is not similar as on ext. 2 and 3, but at 

the same time complainant denied the fact that cheques do not bear the 

signatures  of  accused  and  that  complainant  forged  the  signature  of 

accused on those cheques. In the rest part of his cross examination pw1 

denied facts suggested by defence. 

                         Now before going for further analysis of evidences, I 

note that during lengthwise arguments Ld. Counsel for defence on this 

point cited decisions of 1995 CRI. L. J. 1222 in which Hon’ble Delhi 
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High  Court  held  that  mere  dishonour  of  a  cheque  is  not  enough  to 

constitute an offence under the Act until other elements are fulfilled. In 

its decision of 2008 CRL.L.J.1172, Hon’ble Supreme Court, held that to 

rebut the presumption accused need not give evidence rather he may rely 

upon  the  materials  given  by  complainant.  In  its  decision  2006 

CRI.L.J.4607 Hon’ble Supreme Court held that discrepancy in the books 

of accounts for the transaction in question went against the complainant 

to prove the liability of accused. In its decision of 2011 CRI.L.J.1912, 

Hon’ble Supreme Court held that if  there is no evidence to hold that 

complainant is the proprietor of the firm then cant be said as holder of 

due course for  the cheque.  In 2003 CRI.L.J.  Hon’ble Supreme Court 

gave importance  of  evidence of  advancement  of  money.  I  have gone 

through these decisions which enlighten settled position of law on this 

point.

        After afore said analysis I find that complainant exhibited ext.1 but 

himself  denied  any  work  under  that  document  so  ext.1  is  not  the 

document helping the complainant to prove the liability of accused. It is 

also  important  to  note  that  pw1  admitted  that  alleged  firm  is  sole 

proprietorship, so as law is clear the complainant and that proprietorship 

is same entity, but main point is that cheques are not in the name of said 

proprietorship  nor  this  case  has  been  filed  in  the  name  of  any 

proprietorship, it has been filed in personal capacity of complainant. So 

if there is no evidence to show that complainant is the sole proprietor of 

said firm then also there is no adverse affect upon the complainant. Then 

on the plea of accused that cheques do not bear his signatures I find that, 

Pw1 admitted that sign of accused on ext.1 is not similar with signs on 

ext.2 and 3. On this point I find that it is not the issue before the court if 

it  is  satisfied  that  cheques bear sign of  accused,  as  accused may has 

another  signature  for  cheques  which  requires  to  be  matched  with 

specimen signature of accused kept with bank and need not match with 

any other admitted sign of accused. It is also important to note that the 

cheque  return  memos  do  not  give  reason  as  signature  differs  rather 

insufficient fund as reason of dishonour of cheques. It is settled law that 

section 118 and 139 of N.I.Act do not give presumption about nature of 

debt or liability as whether they are legally recoverable or not. But after 

seeing stories of both sides it is clear that defence has no such plea to 
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hold that  said  debt  is  legally  not  recoverable.  Further  it  is  clear  that 

complainant did not give evidence of any books of accounts to show the 

liability of accused, but if accused remains unable to prove its story with 

the level of preponderance  of probability then it is not sine qua non for 

complainant to prove the fact of liability separately as cheques still have 

presumptions of law. So to analyse the strength of story of defence I see 

further  materials  on record.   It  is  important  to  note  that  the story  of 

defence  starts  with the ext.  8,  an admitted  document.  It’s  a reply by 

accused to the demand notice of complainant. Ext. 8 admits issuance of 

cheques to the accused, not under liability but as security in good faith. 

Ext.8 no where says that cheques were not signed by accused. This ext.8 

gives  further  story  as  why  complainant  took  money  of  accused  in 

malafide way. As per ext.8 accused was  told by complainant that both 

cheques were lost. On this point I find that if court consider the facts of 

ext.8  the  natural  conduct  of  accused  would  be  to  give  stop  payment 

instruction to his banker in respect of both cheques when he came to 

know about alleged mischievous act of complainant, but cheque return 

memos show that no such instruction was so given. Another important 

point  is  that  if  cheques  do  not  bear  sign  of  accused  then  reason  of 

dishonour must be signature differs, but it is not that, further it was open 

for accused for expert opinion about handwriting of signature of cheque, 

but  he  did  not  do  so,  nor  any  legal  recourse  was  taken  by  alleged 

forgery. So the story put forward by accused about giving the cheques to 

complainant unsigned is not believable. 

            So at this stage of my discussion I find that accused person failed 

to rebut the presumption of law u/s 118 and 139 of N.I.Act and on the 

other hand complainant with the strength of evidences discussed earlier 

having strength of statutory presumption has proved this points in his 

favour, so this point is decided in affirmative. 

Point No. II.: On this point version of complainant is that ext2 and 3 

cheques  were  dishonoured due  to  insufficient  fund in  the  account  of 

accused. In his support complainant exhibited cheque return memos as 

ext.5 and 5(1). These documents are duly signed and sealed and as per 

section  146  of  N.I.Act  gives  prove  of  dishonour  of  cheques  due  to 

insufficient funds. Further accused has no different plea on this point. 
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Hence complainant proved this point also in his favour. Point is decided 

in affirmative. 

Point No. III:  On this point complainant  exhibited demand notices as 

ext.  6  and  7,  these  are  complete  and  informative  notices  as  per  the 

requirement of statute. Ext.  6(1) and 7(1) are postal  receipts showing 

despatch of notices at address of accused on 26/6/10 by registered post 

with A/D. Ext. 6(2) and 7(2) are A/D cards showing receipt of notices at 

address of accused on 29/6/10. So complainant has success fully proved 

this point. On the other hand accused also admitted receipt of notice and 

replied it. In this case both cheques were dishonoured on 19/6/10 and 

notices were so served within the statutory period, hence this point is 

also proved by complainant and it is decided in affirmative. 

Point No. IV: On this point the version of complainant  is  not denied 

rather  admitted by accused that  he did not  make any payment  to the 

complainant within 15 days from the receipt of notice, and evidences 

given by complainant remained unrebutted. So this point is also proved 

in affirmative.

5. So at this stage basing upon the decision of points for determination of 

this  case,  I  find  accused  person  as  guilty  for  the  offence  u/s  138 

N.I.Act and convict him for the same.

6. Then on the point of probation, I see facts and circumstances of this 

case. This case is pending since year 2010, and cheques of this case 

contains handsome amount  which complainant is entitled to, and it 

will cause hardship to complainant if benefit of probation is given to 

accused.  So  considering  all  these  aspects  I  decline  to  release  the 

accused on probation. 

7. Now I find that  in this case complainant deserve compensation u/s 

357 (3) Cr.P.C. Hence on the matter of sentence I hear accused person 

and on the matter of compensation I hear accused and complainant 

both and record their versions as follows:

 

     Accused stated that: He is sole earning body for his family, that he 

had open heart surgery and gall bladder operation, that his financial 
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condition  is  not  good,  hence  he  prayed for  minimum sentence  and 

compensation. 

         Complainant stated that: He is a pensioner now. That his money has 

been blocked since long. Hence he prayed for maximum amount of 

compensation.

8. Then giving due consideration of aforesaid versions of accused and 

complainant I pass order as follows:

                                            O R D E R 

Accused Sri Babu Bhuyan is convicted for the offence punishable u/s 

138  N.I.Act  and  is  sentenced  to  undergo  S.I.  for  the  term of  two 

months.  Accused  is  directed  to  pay  Rs.6,00,000/(six  lakhs) 

Only as compensation to the complainant u/s357(3) of Cr.P.C. and in 

default  to pay the compensation amount to undergo S.I.  for another 

period of one month.

 In consecutive way. 

  The concerned bail bond is extended for further 6 months from today.

Give copy of this judgment to the accused free of costs, immediately.

       Given under my own hand and seal of this court on this 19 th day of 

December, 2014.

                                                                              

                                                                                  V. K. Singh.

                                                             S.D.J.M. Sankardev Nagar, Hojai.
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                                        A P P E N D I X

Complainant’ witness:

Pw1: Sri Matilal Deb Chaudhury.

Defence’ witness: Nil.

Complainant’s Exhibit:

                   Ext.1: appointment letter dated 1/10/09.

                   Ext.2: cheque dated 15/5/10, cheque no.116902.

                   Ext3: cheque no.116901, dated 24/5/10.

                   Ext.4:  cheque deposit slip.

                   Ext. 4(1): cheque deposit slip.

                   Ext. 5 cheque return memo.

                   Ext. 5(1): cheque return memo.

                   Ext: 6: demand notice.

                    Ext.7: demand notice.

                   Ext. 6(1), 7(1): postal receipt.

                   Ext. 6(2), 7(2): A/D cards.

                   Ext.8: reply letter of accused.

Defence’s exhibit: Nil.

Court’ witness: Nil.

Court’s Exhibit; Nil.
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