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                 J U D G M E N T

1) The prosecution story,  in brief,  is  like  that  the complainant filed this  case 

against the accused U/S-138 of Negotiable Instruments’ Act, read with Section-142 

of the Act against the dishonored Cheque issued by the accused, dated-30-09-2013. 

Accused had borrowed Rs.5 Lacs from the complainant with an assurance to return 

the same within a year.  However,  he failed to pay the said amount back to the 

complainant,  within  the  stipulated  period  of  time.  Complainant  demanded  the 

amount, but the accused had neither repaid the loan amount nor taken any step for 

the re-payment. Later, the accused tendered a  Cheque, bearing no.383786 of SBI 

Hojai  Branch  in  favour  of  the  complainant  for  encashment  in  his  bank  account 

number of SBI. On dated- 30-09-2013, the complainant had tendered the  Cheque 

for  encashment  but the  same was  returned  without  encashment  due  to  having 



insufficient fund in the bank account of the accused.  After dishonored of the said 

cheque, the complainant issued a pleader's notice to the accused, on 21-10-2013 

asking him for necessary payment within 15 days after receiving his pleader's notice. 

Accused didn't hit to the request of the complainant nor repaid the cheque amount,  

hence  the  present  case  against  the  accused.  Complainant  had  submitted  the 

relevant dishonored cheque, pleader's notice in this case.   

2) The complaint was registered. Then upon finding a prima-facie case against 

the accused, this court had taken cognizance on the Offence of Section-138 of N.I. 

Act against the accused and issue summons against him to face necessary trial.  

3) Accused appeared in pursuance of summons and he was allowed to remain 

on bail. The necessary copies were furnished to the accused and the substance of 

the  offence  of  the  Section-138 of  N.I.  Act  also  explained and read over  to  the 

accused on 28-03-2014, to which he pleaded not guilty and claimed to be trial.

4)       ARGUMENT:-

Ld. Counsel of the complainant submits that there is no dispute with regard to 

issuance of the cheque by the accused and conveyance of the statutory notice to the 

accused as  per  provisions  of  the  NI  Act..  Ext.  1  is  the  dishonored  cheque  and 

DW1/accused  admitted  that  the  signature  appeared  in  the  dishonored  cheque 

belongs to him. Defence has no proof to the fact that the complainant was working 

under the accused during his illness. Defence also failed to submit any document in 

respect of the P.S. case, related to the alleged theft of the cheques as claimed by the 

accused. It has no proof that the complainant misused the cheques belongs to the 

accused. Thus, Ld. Counsel of the complainant submitted that the prosecution has 

succeeded to prove its case hence the accused is to be punished as per Section-138 

of NI Act. 

 On the other hand, Ld. Counsel of the accused submitted that the accused 

filed a case against the complainant in police station related to theft of his cheques 

and its misuse by the accused, but surprisingly till date, no result came out in the 

case. Defence had taken a plea of filing P.S. case against the complaint and the 

testimonies  of  the  defence  witnesses  shown  that  the  accused  had  dishonestly 

intention and filed this case falsely against the accused. It is not believable that the 



complainant had given a loan of consideration of Rs.5 lacs to the accused. There 

was  no  such  circumstance  or  situation  to  borrow  such  a  huge loan  from  the 

complainant by the accused. He submitted that the prosecution failed to prove its 

case beyond all reasonable doubt against the accused hence the accused may be 

acquitted from the case.  

5)                           POINT  S   FOR DETERMINATION:-  

i)  Whether or not, the accused issued the Cheque in favour of the complainant 

for discharging of any legally enforceable debt or liability?

ii)  Whether the cheque was dishonoured for insufficient funds in bank account 

of the accused?

iii) Whether  the  accused has committed the offence of Section-138 of  the 

Negotiable Instruments’ Act and thereby he is punishable U/S-138 of N.I. Act? 

6)     DISCUSSION, REASONS AND DECISION THEREON:-

         In this case, the complainant/prosecution has adduced his evidence as PW1 

and  the  accused  also  adduced  his  evidences  as  DW1  along  with  the  evidence 

another  witness,  DW2/ his  wife.  Accused is  also  examined U/S-313 of  Cr.  P.  C. 

wherein he had categorically denied the allegations levied by the complainant. 

  I heard both the sides and also carefully gone through the entire evidences 

available with the record. I have taken the above points together for discussion and 

decision.  It  is  seen  that  the  complainant/PW1  deposed  that  the  accused  had 

borrowed Rs.5 Lacs from him on friendly terms, with an assurance and conditions to 

return the same within a year. However, he failed to pay the said amount back to the 

complainant,  within  the  stipulated  period  of  time.  Then  the  accused  issued  the 

relevant  cheque of amount of Rs.5 Lacs, which has been exhibited as Ext.1. The 

cheque  was  issued  on  30-09-2013  by  the  accused  and  then  the  complainant 

presented it  in his bank. On 09-10-2013, he received a banker’s returned memo 

from his bank, UBI, Hojai branch, which was issued by S.B.I. Hojai branch on 09-10-

2013, showing having insufficient fund in the bank account of  the accused. The 

concerned Branch intimated the complainant (PW1) that the  cheque issued by the 

accused  dishonored  due  to  insufficient  fund  and  accordingly  returned  back  the 



cheque  to  the  complainant.  Then  PW1/  complainant  issued  a  pleader's  notice 

through  registered  post  A.D.  Card  on  21-10-2013  and  also  he  demanded  the 

accused to make payment of the aforesaid said cheque amount within 15 days after 

receiving his  notice. However, the accused failed to pay the cheque amount, even 

after receipt of the pleader’s notice and then the complainant filed this case on 27-

11-2013. PW1 exhibited the all the relevant documents, banker’s returning memo is 

exhibited as Ext-2, Ext-3 is the pleader’s notice, Ext-4 is the postal receipt, Ext-5 is 

the complaint  petition and Ext-6 is  the A/D card of  the receipt  of  the pleader’s 

notice.

  Thus,  it  is  apparent  from the testimony of  PW1,  the  exhibited cheque, 

pleader's  notice  and  the  banker’s  returning  memo  that  the  complainant  has 

presented the cheque well within the period of 03 months from the date, on which it 

was drawn or within a period of its validity. The cheque was returned by the banker 

as unpaid due to having insufficient fund in the banker account of the accused. 

Complainant demanded for the payment of cheque amount giving a notice in written 

to the drawer of the cheque/accused within 15 days of the receipt of the information 

by him from the banker on being returned of the cheque as unpaid. The drawer of 

the cheque/ accused failed to make the payment of the cheque amount to the payee 

/complainant in due course of  cheque within 15 days of  the receipt  of  the said 

notice. Thus, it is transparent from the documents that the complainant had filed 

this case within the stipulated period of time.

            Upon perusal of the evidences of the DW1/accused and his wife/DW2, Smti  

Kunti Devi, it is seen that they had stated that the complainant was working under 

DW1/accused  during  illness,  in  place  of  the  accused.  DW1/accused  is  a  F.C.I. 

Godown labour, Central Govt. Employee; he draws salary from the bank account of 

S.B.I. Hojai. DW1 deposed that his monthly salary is about Rs.40,000/-. He lost 07 

no.  of  cheques from his  cheque book,  which contains his  signatures.  Thereafter 

when  he  visited  his  bank,  he  came  to  know  that  someone  had  withdrawn 

Rs.50,000/- from his bank account, using his cheque. Then he filed a police case in 

Hojai  P.S..  Then  the  Hojai  police  apprehended  the  complainant  however  later 

released him without any action. DW1/accused refused that he issued the cheque in 

favour of the complainant.



             During the cross-examination, DW1/ accused admitted that neither he had  

nor his wife/ DW2 submitted any document in respect of the alleged case of theft or 

loss of his cheques from the cheque book. DW1 also deposed that he received the 

pleader's  notice of  the complainant  and further also admitted that  the signature 

appears in the Ext.1/ disputed cheque belongs to him, which is exhibited as Ext.1(1). 

He also stated that his bank account was joint Bank Account accompanied with his 

wife and requires their joint signatures in case of drawing money from his bank 

account. He admitted that he had not submitted any document to the fact that the 

complainant had withdrawn Rs.50,000/- from his account using his missing cheque. 

He has also no document to show the fact that the complainant had ever worked as 

a helper or under him, in place of him during his illness in F.C.I. Hojai.

            DW2 stated that her husband/ accused put his signatures in 07 number of  

cheques with an intent to give it to her, while she was about to leave  Bihar. She 

forgot  to  take the cheques from the bed of their  house and she went  to  Bihar 

without  the  cheques.  Later,  she  came  to  know from her  husband/accused  that 

someone had stolen their said cheques. Later, the complainant had withdrawn an 

amount of Rs.50,000/- from the bank account of her husband/accused. Then she 

filed a  police  case after  returning from Bihar.  The complainant  is  a  daily  wages 

labour,  hence there  is  no question  of  taking loan/money of  Rs.5  Lakh from the 

complainant.

            From the cross-examination portions of the DW1 and DW2, it is also seen  

that  the  accused/defence  has  no  proof  to  the  fact  that  the  complainant  had 

committed the theft of the cheques of the accused and withdrawn an amount of 

Rs.50,000/- from the bank account belongs to the accused as asserted by them. It is 

seen that the accused has simply denied the allegations U/S-313 of Cr. P. C. and 

without any proof, claimed that the complainant committed theft of his cheques. 

Even the accused has no proof that his bank account is a joint account as on the 

date of the occurrence of the alleged incident. Once a person/accused admitted that 

the signature available in the cheque belongs to him, it is the burden of the accused 

to prove the fact under which and what circumstance, he had issued the cheque. 

Here in this case, the accused failed to show the fact that the cheques were lost or 

stolen as stated by DW1 and DW2. Accused could have submitted the document in 

respect of complaint before the bank concerned or a document of the alleged P.S. 



case filed by them. Once he admitted about his signature on the cheque, he can't 

escape from his liability. 

7)    In Ranappa V-Mohan :: 2010 Crl. L.J. 287 it has been held that once 

execution of promissory note is admitted, the presumption under Section-118(a) of 

N.I. Act would arise that it is supported by a consideration. Such is a presumption is 

rebuttable. Thus, it is a settled law that the burden is on the accused to rebut the 

presumption U/S-118(a)/139 of N.I. Act. The burden on the accused to rebut the 

presumption is  only  on the basis  of  principle  of “preponderance of  probabilities, 

whereas  it  is  the  fundamental  principle  in  a  criminal  case  that  the 

prosecution/complainant shall prove its case beyond all reasonable doubt. Here in 

this case, the complainant/prosecution has succeeded to establish its case with his 

oral evidence as well as exhibited documentary evidences. On the other hand, the 

accused failed to rebut such presumption. The burden on the accused of rpoving the 

non-existence of the consideration can be either direct or by bringing on record the 

preponderance of probabilities  by reference to the circumstances upon which he 

relies. A bare denial of passing of the consideration apparent does not appear to be 

any defence. Something which is probable has to be brought on record for getting 

the  benefit  of  shifting  the  onus  of  proving to  the  complainant.  To disprove  the 

presumption, the accused has to bring on the record such facts and circumstances 

upon consideration of which the court may either believe that the consideration did 

not exist or its  non-existence was so probable that a prudent man would, under 

circumstances of the case, act upon the plea that it did not exist.

 Thus, with the above discussed facts and reasons, I am of the view that the 

accused is guilty U/S-138 of N.I. Act.. 

 Accused  failed  to  make payment  of  the  cheque  amount  in  spite  of  due 

noticed by the complainant. Hence, he is liable under the Provision of Section-138 of 

N.I.  Act..  Thus,  I  have come to  a  conclusion  that  the  above points  have been 

decided in affirmative against the accused.

8)                    O-R-D-E–R

 In the result, I am of the view that the accused is guilty U/S-138 of N.I. Act.. 

I heard both the sides on the question of sentence or punishment. 



 Accused is a labour at F.C.I. Hojai, an employee of the Central Govt. of India. 

Complainant had given an amount of Rs.5 Lacs to the accused on good faith. In the 

circumstances of the case, I am of the view that the complainant deserves to get 

compensation. Accused has no previous criminal record. Justice demands that the 

complainant  should get  back his  money.  Accused is  to  be discharged his  legally 

enforceable debts. In the present case, extending benefits of provisions of Section-

3/4  of  the  Probation  of  Offenders  Act  or  Section-360 of  Cr.P.C.  would  definitely 

frustrate the object /provision of the NI Act. It is not a fit case to apply the benefit of 

probation upon the accused. Considering all the antecedents of the accused, I am of 

the view that the accused deserves to get a lenient punishment. He has sufficient 

income  source  and  capable  to  pay  the  amount  of  the  dishonored  cheque. 

Consequently, I convict the accused U/S-138 of N.I. Act and sentenced to pay a fine 

of  an  amount  of  Rs.7,50,000/-,  (Rupees  Seven  lakhs  fifty  thousand  only),  I/d- 

Rigorous Imprisonment of 02 years, to which I am of the view that such punishment 

is sufficient in this case to meet the ends of justice. 

 The fine amount shall be paid to the complainant as his compensation, as 

and when released from the accused.              

 Accused person was in court bail and his bail bond surety shall be in force till 

next 6 months as per Section-437 (A) of Cr. P. C. 

9)  Bench Assistant is directed to return the original documents to the persons 

concerned, if any in due course of time as per law. 

10)   A copy of the Judgment & Order be furnished to the accused persons free of 

cost.

11)  The Judgment is given under my hand with sign and seal of the court and 

delivered in the open court in presence of both the sides on this 25th day of January 

-2017 at Sankardev Nagar, Hojai.

12) This case is disposed of on contest.

(A.  Kr. Basumatary, AJS)

S.D.J.M(M)::HOJAI.



                                  APPENDIX-

PW1: Sambhu Singh,

DW1: Dina Nath Rai and

DW2: Smti Kunti Devi.

Ext-1: The dishonoured cheque,

Ext-2: Banker’s returning memo,

Ext-3: Pleader’s notice,

 Ext-4: Postal receipt,

 Ext-5: Complaint petition and

 Ext-6:  A/D card of the receipt of the pleader’s notice.

(A.Kr. Basumatary, AJS)

S.D.J.M(M)::HOJAI.
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