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DISTRICT:-HOJAI,

IN THE COURT OF S. D. J. M.(M), HOJAI::AT SANKARDEV NAGAR, NAGAON.

PRESENT- MR. AJOY KR. BASUMATARY; AJS.

                  S.D.J.M.(M), HOJAI.

                           DV. Case No.132/2016

Smt. Mamoni Sarkar (30 years).       .. Petitioner (Aggrieved)

       -V-

1) Sri Satyajeet Sarkar,

2) Sri Haradhan Sarkar,

3)      Smti. Bhoomika Sarkar,

4)      Sri Debashish Sarkar (Debu),

5)      Smti. Priyanka Sarkar (Mamoni),

6)      Sri Ajoy Sarkar (Bhai) and

7)      Sri Bijoy Sarkar (Biju).        ..Respondents/opposition party.

LD. COUNSEL FOR THE FIRST PARTY:- A. Bhattacharjee,

                                                           Hojai Bar Association.

LD. COUNSEL FOR THE SECOND PARTY:- None.

Date of Evidences:- 07-01-2017.   

Date of Argument:- 24-01-2017.

Date of Judgment/ Final Order:-  24-01-2017.
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J – U – D – G – M – E – N – T

1)   Story of the first party and her claim-

         The story of the aggrieved, in brief, is like that the petitioner/ aggrieved 

married  with  the  Respondent  no.1,  Satyajeet  Sarkar  on  10-02-2009  at  Lumding 

Kalibari as per Hindu rites and rituals. At the time of her marriage, the respondents 

demanded cash money of Rs.50,000/- and other household articles as dowry. Her 

father failed to pay the demanded cash amount to the respondents but gifted her 

some gold ornaments and other household articles. Thus, the petitioner started her 

conjugal married life in the house of the respondents. Then after a month later of 

her marriage, the respondents started to demand the petitioner to bring the cash 

money of  Rs.50,000/-  from her  parental  house.  She was tortured,  mentally  and 

physically and they had also threatened to kill her if she failed to fulfill their demand.  

On 07-04-2009, the respondents assaulted her, attempted to put fire on her body by 

putting  kerosene  oil.  Somehow,  she  managed  to  rescue  herself.  She  called  her 

mother and then her mother took her parents' house at Lumding on 08-04-2009 for 

necessary medical treatment. Thereafter, on 26-04-2009 the respondent no.1 came 

to her parents' house and took her to Dimapur with an assurance of not to repeat 

such  incident.  However,  on the  very  next  day,  again  the respondents  started to 

torture  her  and  drove  her  out  from  Dimapur,  demanding  the  cash  money  of 

Rs.50,000/-. Thus, she was compelled to leave her matrimonial house and thus, till 

date she is residing in her parental house at Lumding.

2) Initially the petitioner filed cases U/S-498(A) of IPC and U/S-125 of Cr. P. C., 

but the same were compromised when the respondents assured her that they will 

not make any demand from her and they will never torture her. After disposal of 

such cases, initially the respondents keep promising to take her to their house but till  

date, they did not bring her back. Respondent no.1 often used to came to the house 

of  the parents'  of  the petitioner  for  his  business  purpose.  He used to stay  and 

cohabit with the aggrieved in her parental house. Thus, the petitioner gave birth to a 

female  child  on  04-03-2013.  During  the  pregnancy,  the  respondents  stopped  to 

inquire her well-being. She became sick, after the birth of her daughter. Thereafter 

on  09-03-2014,  the  respondents  came  to  her  parental  house  at  Lumding  and 

demanded her the said cash money of Rs.50,000/-. Even the respondent no. 3 and 5 
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slapped her, when she told that her father is unable to make the payment. Thus, the 

respondents  had  driven  her  out  from  her  matrimonial  shared  household  and 

compelled her to take shelter in her parents' house. In that way, the petitioner has 

been  deprived  from her  matrimonial  house. The  petitioner also  stated  that  the 

Respondent  no.1  is  well  known businessman,  dealing  with  wholesale  stationary 

goods.  His  business  area  is  basically  Lumding,  Diphu,  Lanka,  Haflong  etc.  His 

monthly income is Rs.30,000/- to Rs.35,000/-.

3) Respondents didn't turn up to control the case. Notices to respondents were 

returned after service, hence this case proceeded ex-parte vide order dated-06-12-

2016.

4) To prove the case, the petitioner/ aggrieved adduced evidence on affidavit of 

two witnesses demanding herself as PW1 and PW2. PW2 is  none other than her 

mother, Champa Dey.

6)                     POINTS FOR DETERMINATION:-

       i) Whether the petitioner/aggrieved party has been sufficiently neglected by the 

       respondents?

      ii) Whether the petitioner is entitled any benefit -------------------

     iii) If yes, what would be the appropriate allowance for the first party?

7) DISCUSSION, REASONS AND DECISION THEREON:-

      Upon perusal of the written evidence and after hearing of the Ld. Counsel 

of the petitioner, it appears that the Respondents didn't inquired the well-beings of 

the petitioner and her daughter since a long time. Ld. Counsel, A. Bhattacharjee 

submits that the petitioner has no income and till  date, she is not receiving any 

maintenance allowance from the respondents. On the written evidences, PW1 and 

PW2 had specifically stated that
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Thus, I am of the view that the petitioner has submitted to establish her case. She is 

entitled her to get relief of the provision of the prosecution of women from D.V. Act.-

2005. The above points have been decided in affirmative in favour of the petitioner 

accordingly.

It is seen that the second party had admitted that the first party is his illegally 

married wife. Their marriage was solemnized on 18-12-2013. Ld. Counsel of behalf 

of the second party submits that the essential ingredient for getting maintenance 

U/S-125 of Cr. P. C. have not been proved in this case. The first party failed to tender 

corroborative  and supportive  witnesses  in  respect  of  her  averment  made  in  her 

application and her  testimony.  Demand of  unlawful  money has  also  not  proved, 

there is no prayer for ad-interim maintenance and the first party failed to established 

sufficient neglect on the part of the second party. He submits that one Abdul Rahim 

was the prime witness as per the testimony of PW1 but the first party failed to 

tender  as  evidence  hence,  the  presumption  as   per  Section-114(G)  of  Indian 

Evidence Act,  goes against  the favour of  the first  party.  The first party was not 

deserted by the second party. The first party has been living in her parents house 

without having valid reason therefore, Ld. Counsel for the second party claimed that 

the first party is not entitled maintenance as prayed.

After hearing Ld. Counsel of the second party, upon perusal of the evidences 

of the PW1/ first party, it is seen that the first party has categorically stated how she 

was tortured for unlawful demand of money of Rs.1 Lakh when she was 07 months 

pregnant. PW1 deposed that on 05-07-2014, when she was pregnant the second 

party in-front of his elder brother and his father's brother/ paternal uncle demanded 

dowry from her. On 11-09-2014, a girl born to her. Second party had neither inquired 

the well-being of the PW1 and her daughter nor provided any maintenance to them. 

The second party/ her husband is a employee under First APBN, presently working 

as Radio Operator and drawing salary of an amount of Rs.25,000/- per month.
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During  cross-examination,  she  has  clearly  stated  that  she  had  to  live 

separately in her parents house due to unlawful demand of money, vehicle and other 

articles.

Upon perusal of the cross-examination portion of the PW1, it is seen that the 

second party failed to check her evidence. I have not found any major contradiction 

or omission on the evidences of the PW1 which can be considered in favour of the 

second party.

DW1 and DW2 had denied the  demand of  the  dowry  and torture,  which 

appears from their evidence however, I have not found any prove that the first party 

is a mentally disturbed abnormal person as claimed by DW1/ second party. The DW1 

and DW2 have no cogent and reliable evidences to show the fact that the second 

party (DW1) had provided maintenance to the first  party and her daughter.  The 

evidences of the DW1 and DW2 are not reliable. DW2 is the elder brother of the 

DW1. I have not found any reason of disbelieve the version of the DW1. Usually no 

wife with her child lived separately from the second party.

The provision of Section-125 of Cr. P. C.…...........................................

Considering the entire evidences available with the record, I have found no 

legal force on the submission advanced by the Ld. Counsel of the second party. The 

first party has succeeded to establish her case. The above points are decided in 

favour of the petitioner/ first party.            

5)          O-R-D-E-R

In the result, I have came to an conclusion that the monthly maintenance 

amount @ Rs.4,000/- per month for the first party and Rs.1,500 for her child will be 

justified in  this  case.  The second party  is  directed to  pay monthly  maintenance 

allowance @ Rs.5,500/- (altogether) per month from the date presentation of the 

application U/S-125 of Cr. P. C. until further modification of this order.

       Second party shall have to pay the monthly maintenance allowance on or 

before  10th  day  of  every  succeeding  month  to  the  first  party  or  in  the  court 

positively. The Section-125 of Cr. P. C. is a beneficial legislation hence as per the 
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spirit  of  this  section  the  maintenance  has  been  granted  from  the  date  of  the 

presentation of the application.        

6)  The second party shall have to bare a cost of Rs.3,000/- for this case which 

is to be paid for the first party.

         Further the second party is directed to pay the arrear allowance with the cost  

within 03 months from today.

7)      The copy of the final order shall be given to the first party free of cost.

8) Final order is sign under my hand and seal with the court and delivered with 

the  open court  in  presence of  the  persons.  Today  on  04-11-2016  at  Sankardev 

Nagar, Hojai.

9)   This case is disposed of accordingly.

(A. Kr. Basumatary, AJS)

 S.D.J.M.(M) HOJAI.
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APPENDIX-

10)  To prove its case the first party examine as many as 1(one) witnesses namely 

as-

PW1----------------- Mustt. Hasina Khatoon.

Second party had also adduce evidences of 2(two) witnesses as DW1 and 

DW2, namely as-

DW1---------------- Md. Taslim Ahmed Faruki/ Second party himself and

         DW2---------------- Md. Nasim Ahmed Faruki respectively.

                                                                 

                                                                     (A. Kr. Basumatary, AJS)

                                                                           S.D.J.M.(M) HOJAI.


