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Advocate for the prosecution:              Ld Addl.P.P. Mr. Abdul Hasib.

Advocate for the defence      :             Ld Adv Mr Murakib Ali.

         
Judgment

1. The case of the prosecution in brief is that the informant Sri Rahul Mitra of village- 

Pub Lumding under Lumding P.S. in the Nagaon district lodged an ejahar before the O/C 

Lumding P.S. on 07.06.10 stating interalia that on 06.06.10, at around 11 P.M, his elder 

brother, Laba Mitra was returning home from Horlongpar market, the accused persons 

restrained his brother and abused him. They attacked him with sticks and hit him badly 

and caused injury on his head and for the same he had to be treated in the Lumding 

Hospital. Hence, this case. 

2. On receipt of the ejahar, the O/C Lumding P.S. registered a Lumding P.S. Case No-

75/10 u/s 341/325/34, IPC and entrusted one Sri G. Borah, S.I. to investigate the case. 

The police after investigation submitted charge sheet against the accused persons as 

named above u/s 341/323/34, IPC. 

On  appearance  of  the  accused  persons,  copy  of  the  relevant  documents  were 

furnished  to  them and  after  hearing  both  the  sides,  particulars  of  the  offences  u/s 
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341/323/34,  IPC  were  explained  to  them by  my  learned  predecessor  to  which  they 

pleaded not guilty and claimed to be tried.

   3.                        POINTS FOR DETERMINATION:-

 (i)   Whether the accused persons in furtherance of their  common intention on 

06.06.10 at around 11 P.M. had wrongfully restrained the informant’s brother, Laba Mitra 

and  preventing  him  from  proceeding  onwards  and  thereby  committed  an  offence 

punishable u/s 341/34, IPC as alleged?

(ii)  Whether the accused persons in furtherance of their common intention on the 

same date, place and around the same time voluntarily caused hurt to the informant’s 

brother, Laba Mitra without any grave or sudden provocation and thereby committed an 

offence punishable u/s 323/34, IPC as alleged? 

4. The prosecution side to prove its case examined as many as six (6) witnesses. They 

are the informant, Rahul Mitra as PW-1, Sri Sanjay Deb as PW-2, Sri Sanjib Dey as PW-3,  

Sri  Prabir  Das as PW-4,  Dr Pijush Sarkar  as  PW-5 and Sri  Laba Mitra  as PW-6.  The 

prosecution side has exhibited the FIR as Ext-1 and the medical report as Ext-2. 

After closure of the prosecution evidence, the statement of the accused persons 

under sec-313 CrPC was recorded and the plea of the accused persons was that of total 

denial. The accused persons however declined to adduce any evidence in their defence.

 

I have heard the learned A.P.P and the learned counsel for the defense. I have also 

carefully gone through all the evidences adduced and have meticulously scrutinised the 

entire case records. 

5.    DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

A)  To decide on the given points, the prosecution evidence is hereby discussed as 

follows.  PW-1 Sri  Rahul Mitra  who happens to be the informant deposed that the 

incident had taken place at around 11 P.M. His brother, Laba Mitra was returning home 

from the market, when the accused persons caught hold of him in front of the house of 

the accused, Prakash Thakur and hit him and broke his head. He was informed of the 

same by one of his friend who lived nearby and he rushed to the place of the incident and 

saw his brother tied down and covered with blood. He took him to the hospital and his  

brother had received injury on his head and had received around 14 stitches. Later he 

filed the FIR and exhibited the same as Ext-1. In his cross examination, he has stated 

that around 12 persons had gathered there. He also stated that the accused Prakash 

Thakur had some dispute with his brother Nimai Mitra over some land issues. He states 
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that he filed the FIR the next day. On being suggested that he had not stated before the 

police that his brother was hit by the accused with a stick and that he had been informed 

over the phone, he denied the same. He states that he did not see the accused persons 

and that he had reached after around 10 minutes. 

B)  PW-2, Sri  Sanjay  Deb has  stated  that  on  the  day  of  the  incident,  the 

informant had rang him up at around 11 P.M, and told him that someone had hit his 

brother Laba Mitra. He went to the hospital and saw Laba Mitra in an injured state with 

injuries on his head. The defence did not cross examine him.

C)  PW-3, Sri Sanjib Dey has stated that he had heard of the incident and had 

rushed to the hospital  and saw Laba Mitra had received some injuries. His cross was 

declined.

D) PW-4, Sri Prabir Das  has deposed that the informant had called him to the 

hospital at around 12 A.M and he went and saw his brother being admitted there with 

injuries on his head. He states that he came to know that someone hit him but he did not 

know who did the same. His cross was also declined by the defence.

E)   PW-5, Dr Pijush Sarkar has stated that on 06.06.10, at around 11.30 P.M, he 

had examined Laba Mitra who was brought by his brother and he came to now from the 

patient that he was hit on the head by some heavy object.  He found on examination that  

the face was blood stained and there was a cut injury of size 5 cm X 6 cm on the scalp 

and the police requisition and on examination found a swelling of the left cheek.  She  

opined that the injury was crushed and there was active bleeding and the underlying 

bone was intact. He opined that the injury was a simple injury. He exhibited her medical 

report as Ext-2. In his cross examination, he states that he did not know the patient and 

he was identified by Rahul Mitra. He stated that the victim told him that he was hit by  

some identified persons. He states that he has not mentioned any case reference.

F) PW-6, Sri Laba Mitra who happens to be the alleged victim has deposed that 

he was returning home after closing his shop at around 11 P.M. At that moment, the 

accused persons restrained him and attacked him and hit  him on his leg, hands with 

sticks.  He was hit  on his  head with a stick.  When he raised an outcry,  the accused 

persons fled away. He lost conscious and regained the same in the hospital and later his 

brother filed the case. In his cross examination, he states that there were people who 

lived nearby and that his brother filed the case the next day. He states that he was asked 

about his injuries by the doctor but he does not remember whether he told him that he  

was hit by some unidentified persons. He admits to the fact that there was some dispute 

between the accused Prakash Thakur and his other brother Nimai Mitra.

6.        Now to pinpoint the offence of wrongful restraint punishable u/s 341, IPC against 

the accused, we have to consider what act in itself amounts to wrongful restraint. In IPC 

wrongful  restraint  is  defined  in  Section-339  as  Wrongful  restraint  –“ Whoever 
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voluntarily obstructs any person so as to prevent that person from proceeding in any  

direction in which that person has right to proceed, is said wrongfully to restrain that  

person.”

Exception: - The obstruction of a private way over land or water which a person in good  

faith believes himself to have lawful right to obstruct is not an offence within the meaning  

of this section. Now the essential ingredients of this section is (i) Voluntary obstruction 

of  a  person  and  (ii)  The  obstruction  must  be  such  as  to  prevent  that  person  from 

proceeding in any direction in which he has a right  to proceed. From the perusal  of 

evidence lead, it is found that the incident had taken place while the victim was on his 

way home. Apparently, none of the other witnesses had seen the incident and it is only  

the  testimony  of  the  victim  that  has  to  be  considered  in  this  aspect.  The  evidence 

adduced by all the prosecution witnesses including the informant/victim himself does not 

clearly  shows that  the victim was so restrained by the accused persons that  he was 

obstructed to move onwards in  any direction.  Infact  the Sketch Map available in the 

records and the FIR and the evidence lead shows that the incident had allegedly taken 

place in a open road and even if  the testimony of  the PW-6 is  to be believed in its 

entirety, it has to be said that there is nothing to suggest that the accused persons had 

restrained him and thus prevented his proceeding. He had all the means to move around 

and even turn back. Even PW-1 has not stated that the accused persons had restrained 

the informant. Their presence or subsequent quarrel or fight assuming the same to have 

taken place by itself does not reflect the fact that the informant was wrongfully restrained 

as defined under the realms of the provision of section 341, IPC. 

7.    Now, from the evidence lead by the prosecution side, it can also be made out is that  

apparently  there was some incident  between the victim and the accused persons  as 

stated  by  PW-1  &  PW-6.  That  the  victim  had  received  injuries  and  had  undergone 

treatment in the hospital that very night has been corroborated by PW-2, PW-3 & PW-4 

and they have all stated that they had seen the injuries on Laba Mitra. Their testimonies 

stand unrebutted, more so as the defence have declined to cross examine them. Thus, it  

has to be said that the defence has not disputed the fact that the victim did receive the  

injuries as mentioned. Though it is clear that none of the other witnesses had seen the 

victim being beaten up by the accused persons, yet the fact that he was beaten up and 

had received the injuries is beyond doubt and infact the same has also not been disputed 

or challenged by the defence. The learned A.P.P. has categorically stated that there is no 

doubt  as  to  the  place  of  the  occurrence  and  infact  it  has  been  established  and 

corroborated  by  the  witnesses  as  regards  their  position  in  relation  to  the  place  of 

occurrence and the fact that the victim received the injuries on his head. He submits that 

the injuries could have occurred only in the alleged incident and the evidence lead by the  

other  witnesses forms a chain which links the alleged act  to the accused persons as 
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stated by the PW-6. Again, the testimony of PW-5, Dr Pijush Sarkar i.e the medical officer 

who examined the victim on the very day of the alleged incident shows that he had a big 

cut injury on the scalp and there was active bleeding and the victim was covered with 

blood. Though the defence has argued that the victim had told the doctor that he was hit 

by some unidentified persons, the said statement cannot have much merit as the doctor 

was not examined as a witness. Infact, the victim states that he did not remember if he  

had told so. Even assuming that the victim had not disclosed the names of the assailants 

to the doctor, that does not abdicate the accused persons from the loop of the alleged 

incident. A close perusal of the medical report exhibited as Ext-2 shows that the victim 

was examined on that day and he had received the injuries as professed. It would have to 

be a matter of high coincidence for the victim to have received such an injury right after 

the alleged incident and it has to be only presumed that the injury was an outcome of the  

incident and in all probability, the accused persons had hit him as alleged by him. Such 

injuries on the scalp of such magnitude can be made out to be effects of a major blow 

with some weapon and in all probability, one of the accused persons might have inflicted 

the same upon the victim. Further, PW-6 has stated that the accused persons were the 

ones who had inflicted the injury upon and the evidence of PW-1 with that of the others 

completes the chain to create a strong presumption that the victim might have received 

some injuries out of the alleged assault by the accused persons. 

8.       It is seen that the learned counsel for the defence has based his defence on the 

fact that there was none except the victim and the others are mere hearsay witnesses. 

Further, it is suggested that the accused persons and the brother of the informant and the 

victim have a previous land dispute which prompted filing of the instant case only as a 

retaliation. The defence plea is mostly based not on the fact that the entire case was a  

result of the earlier dispute.  This theory is not acceptable as there is not much doubt in 

the fact that there was an incident and if an incident had actually taken place, then the 

defence plea that the case was filed out of retaliation cannot hold ground. The fact that 

the victim did receive some injuries and that at too right after the alleged incident only 

points out to the guilt of the accused persons. For an offence of hurt, the physical mark 

or  serious injuries  are not  necessary.  A mere slap can fall  under the realms of  hurt. 

Apparently, the victim has not broken down and his testimony has not been shaken. The 

learned counsel for the defence while accepting that there is apparent corroboration as 

regards the injuries received, yet he submits that it only points out the fact that same 

could  have  been  caused  by  anyone  and  that  the  accused  persons  have  not  been 

implicated by the other witnesses. Now, in a criminal trial, the court cannot proceed to 

consider  the  evidence  of  the  prosecution  witnesses  in  a  mechanical  way.  The  broad 

features of the prosecution case, the probabilities and normal course of human conduct of 

a prudent person are some of the factors which are always to be kept in mind while  
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evaluating the merit of a case. In the instant case, both the informant and the victim have 

categorically pointed out to the fact that the accused persons had hit Laba Mitra and it 

was the he who had received some injury. In the instant case all the evidence lead to the  

guilt of the accused persons and there is no question of separating the grain from the 

chaff as pointed out by the learned defence counsel. Besides the fact that there was 

some previous dispute may have only had fuel to the fire and lead to the incident. There  

was a prompt filing of the FIR and can only lead us to believe that the informant acted 

immediately after the incident. The learned advocate for the accused has also argued that 

the prosecution failed to adduce any other witnesses and even failed to examine the I.O.  

and hence, the case must fail. The learned Addl P.P. has on the other hand argued that 

both the informant and PW-6 are reliable and there is nothing to impute that they have 

testified falsely. Further, the other witnesses have supported the prosecution case to the 

hilt and hence the testimony of PW-6 cannot be brushed aside and the fact that victim 

received some injury cannot be overlooked. 

9. Now,  The Hon’ble Supreme Court in Namdeo Dashrath Shinde And Ors.-vs-

State Of Maharashtra which is reported in 2007 CriLJ 3147 had spoken in detail as 

regards the reliance of the prosecution story in a solitary witness. It had stated: “ So far 

as legal position is concerned, it is found in the statutory provision in Section 134 of the 

Evidence Act, 1872; which reads; 134. Number of witnesses.No particular number of 

witnesses shall in any case be required for the proof of any fact. 

             Before more than six decades, in Mohamed Sugal Esa Mamasan Rer 

Alalah v. The King, AIR 1946 PC 3 : 222 IC 304 (PC), one M together with his 

brother E caused murder of his half-brother A. The trial Court convicted M and sentenced 

him to death acquitting his brother E. The conviction was confirmed by the appellate 

Court. It was contended before the Privy Council that the conviction was solely based on 

unsworn evidence of a girl aged about 10-11 years. The trial Court found her competent 

to testify, but was of the view that she was not able to understand the nature of an oath 

and, therefore, oath was not administered. It was contended by the accused that no 

conviction could be recorded on a solitary witness and that too on an unsworn evidence 

of a tender-aged girl of 10-11 years without corroboration. Considering the question 

raised before the Judicial Committee, leave was granted. Their Lordships considered the 

legal position in England and in India. It was held that such evidence is admissible under 

Indian Law "whether corroborated or not".   Lord Goddard, speaking for the Board stated: 

"Once there is admissible evidence a Court can act upon it; corroboration, unless required 

by statute, goes only to the weight and value of the evidence. It is a sound rule in 

practice not to act on the uncorroborated evidence of a child, whether sworn or unsworn, 

but this is a rule of prudence and not of law. In a careful and satisfactory judgment the 

http://indiankanoon.org/doc/838383/
http://indiankanoon.org/doc/1632796/
http://indiankanoon.org/doc/1632796/
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Judge of the Protectorate Court shows that he was fully alive to this rule and that he 

applied it, and their Lordships are in agreement with him as to the matters he took into 

account as corroborative of the girl's evidence." 

10.     In Vadivelu Thevar v. State of Madras, 1957 SCR 981 : AIR 1957 SC 614, 

referring to Mahomed Sugal, the Hon’ble Supreme Court stated; “On a consideration of 

the relevant  authorities  and  the  provisions  of  the  Indian  Evidence Act,  the following 

propositions may be safely stated as firmly established : (1) As a general rule, a court can 

and may act on the testimony of a single witness though uncorroborated. One credible 

witness outweighs the testimony of a number of other witnesses of indifferent character.  

(2)  Unless  corroboration  is  insisted  upon  by  statute,  courts  should  not  insist  on 

corroboration except in cases where the nature of the testimony of the single witness 

itself  requires  as  a  rule  of  prudence,  that  corroboration  should  be insisted upon,  for 

example in the case of a child witness, or of a witness whose evidence is that of an 

accomplice or of an analogous character.  (3) Whether corroboration of the testimony of a 

single witness is or is not necessary, must depend upon facts and circumstances of each 

case and no general rule can be laid down in a matter like this and much depends upon 

the judicial discretion of the Judge before whom the case comes. 

11.         In the leading case of Shivaji Sahebrao Bobade v. State of Maharashtra, 

(1973) 2 SCC 793, the Hon’ble Supreme Court held that even where a case hangs on 

the evidence of a single eye witness it may be enough to sustain the conviction given 

sterling testimony of a competent, honest man although as a rule of prudence courts call 

for corroboration. "It is a platitude to say that witnesses have to be weighed and not 

counted since quality matters more than quantity in human affairs."  In Anil Phukan v. 

State of Assam, (1993) 3 SCC 282 : JT 1993 (2) SC 290, the Court observed; "Indeed, 

conviction can be based on the testimony of a single eye witness and there is no rule of 

law or evidence which says to the contrary provided the sole witness passes the test of  

reliability. So long as the single eye-witness is a wholly reliable witness the courts have no 

difficulty  in  basing conviction on his  testimony alone.  However,  where the single  eye 

witness is not found to be a wholly reliable witness, in the sense that there are some 

circumstances which may show that he could have an interest in the prosecution, then 

the courts  generally  insist  upon some independent  corroboration  of  his  testimony,  in 

material particulars, before recording conviction. It is only when the courts find that the 

single eye witness is a wholly unreliable witness that his testimony is discarded in toto 

and no amount of corroboration can cure that defect." 

Thus, from in view of the stand taken by the Hon’ble Supreme Court and the 

testimony of PW-6 with that of the informant and the medical evidence lead, it has to be 

held that the PW-1 along with the victim have been found wholly reliable and there is  

nothing to impeach their  credibility.  That the accused persons were present and had 

taken part in the alleged commission of the offence is also proved beyond doubt.

http://indiankanoon.org/doc/1308991/
http://indiankanoon.org/doc/1308991/
http://indiankanoon.org/doc/1035123/
http://indiankanoon.org/doc/1953529/
http://indiankanoon.org/doc/406841/


8

12.  The Hon’ble Supreme Court in  State of U.P. Vs Shanker  reported in  AIR 

1981 SC 897 had said that when there are embellishments and exaggerations, the court 

has to separate the grain from the chaff and accept what appears to be probable and true 

and reject the rest. If  the evidence is  tainted to the core, falsehood and truth being 

inextricably mixed up, the court may reject the evidence. However this is not so in the 

instant  case.  The  prosecution  witnesses  have  maintained  all  the  while  that  accused 

persons had hit Laba Mitra with sticks and the victim has stated that he was hit by the  

accused persons. As observed by the Hon’ble Supreme Court in a catena of cases from 

Sucha Sing V St of Punjab ( AIR 2003 SC 976) to State of U.P. Vs Ram Sewak 

(AIR 2003 SC 2141), that letting the guilty escape is not doing justice according to law. 

A reasonable doubt is not an imaginary, trivial or merely possible doubt but a fair doubt  

based upon reason and common sense, growing out of evidence. If a case is proved  

perfectly it is argued that it is artificial. If it has some flaws, it is inevitable as human  

beings are prone to err, it is argued that it is too imperfect. Proof beyond reasonable  

doubt is a guideline, not a fetish. A judge presides over a trial not merely to see that no  

innocent man gets punished but also to see that a guilty man is punished. Both are public  

duties.

13.     It is found that the Hon’ble Supreme court as early as in 1972 had observed in 

Shivaji Sahebrao Bobade V State of Maharashtra reported in AIR 1973 SC 2622. 

“Even at this stage we may remind ourselves of a necessary social perspective in criminal  

cases which suffers from insufficient forensic appreciation. The dangers of exaggerated  

devotion to the rule of benefit  of doubt at the expense of social defence and to the  

soothing sentiment that all acquittals are always good regardless of justice to the victim  

and the community, demand especial emphasis in the contemporary context of escalating  

crime and  escape.  The judicial  instrument  has  a  public  accountability.  The  cherished  

principles or golden thread of proof beyond reasonable doubt which runs thro the web of  

our law should not be stretched morbidly to embrace every hunch, hesitancy and degree  

of doubt. The excessive solicitude reflected in the attitude that a thousand guilty men  

may go but one innocent martyr shall  not suffer is a false dilemma. Only reasonable  

doubts belong to the accused. Otherwise any practical system of justice will then break  

down and lose credibility with the community. The evil of acquitting a guilty person light-

heartedly as a learned author has sapiently observed, goes much beyond the simple fact  

that just one guilty person has gone unpunished. If unmerited acquittals become general,  

they tend to lead to a cynical disregard of the law, and this in turn leads to a public  

demand  for  harsher  legal  presumptions  against  indicated  'persons'  and  more  severe  

punishment of those who are found guilty. Thus too frequent acquittals of the guilty may  

lead to a ferocious penal law, eventually eroding the judicial protection of the guiltless.  

For all these reasons it is true to say, with Viscount Simon, that "a miscarriage of justice  
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may  arise  from the  acquittal  of  the  guilty  no  less  than  from the  conviction  of  the  

innocent. . . ." In short, our jurisprudential enthusiasm far presumed innocence must be  

moderated by the pragmatic need to make criminal justice potent and realistic.”  Thus, 

what comes from the entire evidence on record and the discussions made above is the 

fact that the accused persons had hit the informant causing him a deep injury on his 

scalp. That all the accused persons might not have committed the actual act of hitting the 

victim does not absolve them of having committed the alleged offence and there presence 

has been made out from the statements of the victim and the informant. Hence, they 

have to be held guilty of the offence in point no-2. 

14.                         ORDER

Considering  the  discussions  made  above,  it  can  be  safely  presumed  that  the 

prosecution has managed to establish the guilt of the accused persons u/s 323/34, IPC 

beyond all reasonable doubt. Hence, the accused persons are all convicted u/s 323/34, 

IPC only and not u/s 341/34, IPC and are acquitted of the said offence. 

15.   The accused person, viz Abhinash Thakur @ Rajen in the instant case appears to be  

around 23 years of age and at the time of the alleged incident might have just turned 18. 

The said incident though despicable and shameful yet is not entirely unpardonable for the 

said accused, more so in the light of the fact that he might have been influenced by the 

elders and acted in the heat of the moment.  He is a young boy pursuing his  higher 

studies being just in the early part of his life with lot of hope and good things to look at.  

Considering  the  facts  and  circumstances  of  the  case  and  the  nature  of  the  offence 

coupled with the fact that there is no previous record of any conviction against him, I am 

of the considered opinion that this is a fit case for the application of section-3 of ‘The 

Probation of Offenders Act, 1958’ for the accused, Abhinash Thakur. 

Accordingly, the accused person viz. Abhinash Thakur is hereby released after due 

admonition as per provision of section 3 of The Probation of Offenders Act-1958 and set 

at liberty forthwith. 

16.       I have not considered section 3 & 4 of The Probation of Offenders Act, 1958 or 

section-360 of the Code of Criminal Procedure, 1973 for the other 3 convicted persons viz 

Prakash Thakur, Sanjib Jha and Sanjib Sarkar as the act done by the convicted persons 

disrupts the harmony and peace in society.   No doubt,  there might have been some 

differences between the two sides and both sides might have some bitterness over the 

same, but this does not give the license to anybody to take law in their  own hands.  

Though the convicted persons are not habitual offenders, yet if they are so released on 

probation, it will set a bad example and people will start to take law in their own hands 

and disrupt public peace and tranquility. Heard the convicted persons on the point of 
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sentencing.  They pleaded for  mercy  and asks  for  leniency considering  their  age and 

family and the long trial.  

17.     Considering  all  these  aspects,  I  have  showed  some  leniency  towards  the 

convicted  persons  and  feel  a  sentence  of  fine  only  will  suffice  the  ends  of  justice. 

Accordingly, the convicted persons, Prakash Thakur, Sanjib Jha and Sanjib Sarkar are all 

sentenced to pay a fine of Rs 1000/- (Rupees One Thousand ) each for the offence u/s 

323/34, IPC I/D each of them to undergo one month SI. 

18.     A copy of the judgment is to be given to the convicted persons free of cost. 

Seized articles if  any are directed to be returned to their  rightful  owner after  proper 

verification by the police.

     Given in my hand and under the seal of this court on this 01st day of December, 

2015.

        Typed by me:                                    SDJM, Hojai, NAGAON.
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                                                       APPENDIX

A.     Prosecution Witnesses:-

             PW-1: Sri Rahul Mitra.

             PW-2: Sri Sanjay Deb.

             PW-3: Sri Sanjib Dey.

  PW-4: Sri Prabir Das.

  PW-5: Dr Pijush Sarkar.

  PW-6: Sri Laba Mitra.

   

B.      Defence Witnesses:-

             NONE

C.     Prosecution Exhibits:-

   Ext-1: FIR.

   Ext-2: Medical Report.

   

D.     Defence Exhibits:-

    NONE.

      

SDJM, Hojai, NAGAON.

  


