
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE, HOJAi:::: NAGAON

                                                   G.R.Case No: 374 of 2010

       U/S 148/447/323/325/149, IPC

           State
 
  Vs

1. Md Hazi Abdul Kalam.
2. Md Abdul Hanan
3. Md Abdul Basit.
4. Md Abdul Ahad.
5. Md Saiful Alam.
6. Md Sayadur Rahman.
7. Md Amin Ali.
8. Md Jabed Ahmed.
9. Md Riazul Haque.

   ………... Accused persons
 
    
    Present: Mr C.P. Talukdar, AJS

Evidence recorded on:           21.01.14,
25.02.14,
04.04.14,
03.09.14,
28.09.15

        Arguments heard on   :         28.09.15,
 09.10.15

Judgment delivered on:        09.10.15
 
Advocate for the prosecution:              Ld Addl.P.P. Mr Abdul Hasib.

Advocate for the defence      :    Ld Adv Mr A.H. Ahmed.

Judgment

1. The case of the prosecution in brief is that the complainant Md Billal  Ahmed of 

village-Ali Nagar in the district of Nagaon lodged an ejahar before the O/C Hojai P.S. on 

05.05.10 stating interalia that he had around 1 bihgha 4 kathas 15 lechas of land in Patta 

No-62 and Dag No-125. On that day, at around 7 A.M, the accused persons armed with 

stocks and weapons forcefully entered into his land and started ploughing the same . 

When his father and brothers interfered, the accused persons attacked them and hit them 

causing serious injuries. Hence this case.

1. On receipt of the ejahar, the O/C Hojai P.S. registered a Hojai P.S. Case No- 103/10 

u/s 147/148/149/447/326, IPC and entrusted one Khiromoni Bora, A.S.I. to investigate 
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the  case.  The  police  after  investigation  submitted  charge  sheet  against  the  accused 

persons u/s 147/148/149/447/325/323, IPC. 

On appearance of all the accused persons, copies were furnished to them under 

sec-207 CrPC and after hearing both the learned counsel for the accused persons and the 

learned  A.P.P  on  the  point  of  consideration  of  charges,  it  appears  that  the  accused 

persons had committed the offence which are to be tried under Chapter XIX of the CrPC. 

Accordingly formal charges u/s 147/148/149/447/325/323 IPC were framed. The charges 

were then read over to the accused persons and explained to them to which all of them 

pleaded not guilty and claimed to be tried.

3. The prosecution side to prove its case examined eight (8) witnesses. They are Md 

Billal  Ahmed as PW-1, Ramzan Ali  as PW-2, Inamuddin as PW-3, Giasuddin as PW-4, 

Asma Begum as PW-5, Aftarun Nessa as PW-6, Amir Hussain as PW-7 and Md Safiqul 

Islam as PW-8.  The F.I.R was exhibited as Ext-1. Statement of the accused persons was 

recorded. The defence declined to adduce any evidence. 

   4.                      POINTS FOR DETERMINATION:-

 (i) Whether the accused persons on 05.05.15 at around 7 A.M in furtherance of 

their common object had formed an unlawful assembly or were part of such an assembly 

and were armed with deadly weapons and used criminal force against the informant and 

his family members by rioting and thereby committed an offence punishable u/s 148/149, 

IPC as alleged?

        (ii) Whether the accused persons on the same date, time and place in furtherance  

of  their  common object  had illegally  entered into  the premises  of  the informant  and 

committed house trespass and thereby committed an offence punishable u/s 447/149, 

IPC as alleged?

(iii)   Whether the accused persons on the same date and around the same time in 

furtherance of  their  common object  had caused hurt  to the informant and his  family 

members and thereby committed an offence u/s 323/149, IPC as alleged?

(iv) Whether the accused persons on the same date and around the same time in 

furtherance of their common object had had caused grievous hurt to one Aftarun Nessa 

and Safiqul Islam and thereby committed an offence u/s 325/149, IPC as alleged?

5.       DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

To decide on the given points, the crux of the evidence lead by the prosecution side  

are discussed as follows. PW-1, Md Billa Ahmed who is the complainant in the instant 

case in his chief stated that on the day of the incident, the accused persons had entered 
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into their land and started ploughing the same. At this, his brother, Ramzan Ali, Zakir 

Hussain, Safiqul Islam, and Asma Begum and Aftarun Nessa came and protested at the 

act. At this the accused persons attacked them and he injured his hand along with Zakir  

Hussain. Safiqul too received injuries on his chest. They were treated at the hospital and 

he later on filed the F.I.R and the same is exhibited as Ext-1. In his cross, he admits to 

the fact that the accused persons too had filed a case against them and that there was a 

land dispute between them. 

PW-2, Ramzan Ali has deposed that the accused persons had ploughed the land 

which was in their possession and Zakir Hussain had resisted them. At this there was a 

quarrel  and  the  accused  persons  hit  Zakir  Hussain  and  broke  his  arm.  The  accused 

persons also hit him, his wife and the others. Aftarun Nessa injured her left hand and 

Asma got hurt in her forehead. Safiqul also received injuries on his arm. In his cross, he 

also admits to the fact that there was a cross case filed and a civil suit pending between 

them. 

PW-3, Md Inamuddin & PW-4, Md Giasuddin have stated that he did not know 

anything about the incident and they were declared hostile by the prosecution but in their 

cross have denied knowing anything about the incident or deposing falsely. 

PW-5, Asma Begum has stated that the accused persons were ploughing the land 

when the accused, Hannan and Amir hit her husband and therw him down. Ramzan, Zakir 

Hussain and Aftarun Nessa were also hit. When she protested, the accused persons also 

hit her. In her cross, she states that her son and the complainant was at home in the 

relevant time. 

PW-6, Aftarun Nessa  has deposed that Hannan was ploughing the land with a 

tractor when Jakir protested and Hannan hit Jakir. When Ramzan Ali went, he was also 

hit. When she tried to interfere, she was also hit and Safiqul also received injuries.

PW-7, Amir Hussain  has stated that the accused persons were ploughing their 

land with a tractor when Jakir, Safiqul protested. At this, the accused Siraz attacked them 

with an iron rod. Later, Hannan and Basit and Amir turned up and they hit Ramzan Ali and 

also hit his mother. In his cross, he states that he was not at the place of incident and 

had not seen the same.

PW-8, Md Safiqul Islam who happens to be one of the injured has stated that 

there was an altercation between the two sides over some land dispute and there was a 

scuffle  and some shoving and pushing.  Both the sides were involved and both sides 

received injuries. In his cross, he states that the entire incident had taken place out of a 

misunderstanding and a cross case being G.R. 375/10 was filed against them which has 

been compromised and at present, they have also compromised all their disputes.
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 6. From the evidence of the prosecution witnesses, it appears that there is no doubt as 

to the fact that there was some dispute between the two sides on the given day and both 

the sides had filed cases against each other. That there was more than a scuffle is also  

evident. It is also beyond doubt that there were a few injuries received by the victims 

even though PW-8 has not stated anything about the injury received by him. It is also  

seen from the cross of PW-1, PW-2 and the others, that there was a land dispute and a  

civil suit was pending at the relevant time. Thus, there is some uncertainty as regards the 

real ownership of the land in question. Further, the evidence lead by the witnesses also 

does not corroborate the presence of all the accused persons. 

            The learned advocate for the defence submits that for an offence of rioting u/s  

148, IPC, it is imperative to know what constitutes an unlawful assembly first. Section- 

141, IPC defines unlawful assembly as; 

Unlawful  Assembly:  “An  assembly  of  five  or  more  persons  is  designated  an  

"unlawful assembly", if the common object of the persons composing that assembly is-

First-To overawe by criminal force, or show of criminal force,  1[the Central or any State  

Government of Parliament or the Legislature of any State], or any public servant in the  

exercise of the lawful power of such public servant; or  Second-To resist the execution of  

any law, or of any legal process; or Third-To commit any mischief or criminal trespass, or  

other offence; or Fourth-By means of criminal force, or show of criminal force, to any  

person, to take or obtain possession of any property, or to deprive any person of the  

enjoyment of a right of way, or of the use of water or other incorporeal right of which he  

is in possession or enjoyment,  or to enforce any right  or supposed right: or Fifth-By  

means of criminal force, or show of criminal force, to compel any person to do what he is  

not  legally  bound  to  do,  or  to  omit  to  do  what  he  is  legally  entitled  to  do.”

Explanation-An assembly which was not unlawful when it assembled, may subsequently  

become an unlawful assembly.

     
7. It is seen from the evidence lead by the prosecution side that the accused persons 

and the informant and the victims are all close relatives.  It is also apparent that the  

incident had taken place in the land which was claimed by both the sides and there was  

an ongoing civil suit. The PWs have only clearly mentioned the presence of the accused 

Hannan and his son Amir and that they were the ones who attacked them are made out 

as seen from the statements of PW-5, PW-6, PW-7. Thus, the presence of all the accused 

persons even if it is assumed to be true cannot be said to be an unlawful gathering or 

that they could have been said to have formed an unlawful assembly. At all if they were 

present, there is nothing in the evidence to even suggest that the accused persons tried 

to dispossess the informant and her family from their land as there was a contradictory 

claim over the land. Now, from the evidence lead by the witnesses, it has to be concluded 
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that the presence of all the accused persons and their participation at the commission of 

the alleged offences has not been made out.  Infact, even assuming that they were all 

present at the relevant time, the witnesses have not shown the fact that they were all  

goaded  by  any  common  object  for  assembling  there.  Their  presence  can  be  simply 

explained by the fact that are all family members and reside in the place of the incident  

wherein the informant also resides.  Now, from the definition of unlawful assembly, the 

first and the foremost condition is that it should consist of atleast five or more persons, 

who should meet for a common object. Not all of them need to have the same common 

object to begin with: it is enough, if the common object is developed subsequently. From 

all the evidence adduced as per the testimonies of the witnesses, it can be said to a 

certainty that all  the accused persons were present at the place of incident. Hence it 

appears that the prosecution has failed to establish one of the primary ingredients of the  

offence  of  rioting  against  the  accused  persons  i.e.  they  being  part  of  an  unlawful  

assembly. Thus even assuming that some force or violence was used by one or more of 

the accused persons, the same cannot be said to be an act of unlawful assembly as 

alleged by the prosecution.  In the instant case the involvement and presence of all the 

five accused persons have not been made out and hence such assembly if any cannot be 

designated to be an unlawful assembly. There is more than a reasonable doubt created as 

to the presence and act of all the accused persons in committing the alleged offences if 

any, the accused persons are held not guilty of the act as alleged.

8.  As for point no-2 and to pinpoint the offence of criminal trespass punishable u/s 

447, IPC against the accused persons, we have to consider what act in itself amounts to 

criminal trespass. Sec-441, IPC defines criminal trespass as “Whoever enters into or upon 

property in the possession of another with intent to commit an offence or to intimidate, 

insult or annoy any person in possession of such property, or having lawfully entered into 

or upon such property, unlawfully remains there with intent thereby to intimidate, insult 

or annoy any such person, or with intent to commit an offence, is said to commit ‘criminal 

trespass’.

Now one  of  the  essential  ingredients  of  this  section  is  entry  into  or  upon  the 

property of another person. From the evidence adduced by the prosecution witness, it is 

apparent on record that the incident took place at the land which was disputed. That 

there was a ongoing civil suit is also admitted and hence the very land or premises in  

question is disputed. There was no clear ownership or any evidence to show that either 

parties were in possession of the same. The accused persons are all family members and 

admittedly the place of occurrence is the disputed land. The learned advocate for the 

defense vehemently argues that even assuming that some altercation or fight had taken 

place, the prosecution has failed to prove the act of criminal trespass by the accused 
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persons  as  they  have  not  proved  that  the  property  in  question  where  the  alleged 

occurrence  belongs  exclusively  to  the  informant.  Hence,  no  question  of  the  accused 

persons having committed any criminal trespass arises, as the prosecution has not proved 

that the informant owned the said property or was in possession of the same. That there  

is clear ownership of the land and an ongoing dispute is amply clear and none of them 

could lay their exclusive claim to the same. In any criminal trial, it is one thing to assert 

an allegation and another thing to prove the same. A mere claim is not sufficient in any 

criminal proceeding. One has to substantiate the same beyond all reasonable doubts. For 

an offence of criminal trespass to be committed, the entry into or upon the property  

should be in respect of a property in possession of a person other than the trespasser. In 

order to constitute criminal trespass, the legality of the property is not material. Here in 

this  case,  the  prosecution  has  not  only  failed  to  prove  the  fact  that  said  premises 

exclusively belonged to the informant or his immediate family or that of the victims, but 

they  have  also  failed  to  prove  that  the  said  incident  had  occurred  in  the  premises 

possessed by the informant and his family. All of these go to show that there is more than 

sufficient doubt which is created as for the allegations as regards the offence of criminal  

trespass as the prosecution has failed to prove one of the basic ingredient that constitute 

the said offence.

Therefore, from all  the evidence on records, it can be safely concluded that the 

prosecution has failed to show that the accused persons had entered into the premises, 

which belonged only to the informant and her immediate family or that of the victims that 

was entirely in their possession and thereby had committed the act of criminal trespass. 

The prosecution failed to bring the alleged act committed within the ambit of the meaning 

of criminal trespass. Accordingly, the accused persons are found not guilty under the said 

section of law.

   9.       As regards point no-3 & 4, it has to be said that there is not much doubt that the 

victims had received the injuries as mentioned or atleast some injuries and the same was 

in all probability as a result of the incident alleged. However, it is to be noted that there 

was a cross case being G.R. 375/10 and the same was compromised. The two sides had 

infact during the instant trial had also filed a petition being petition no-5860/15 stated 

that they have compromised the case. The offences u/s 323/325 are both compoundable 

and thus even assuming that the victims did receive the injuries as mentioned, it has to  

be seen that the parties need to be given the opportunity to resolve their disputes and 

live amicably. That the accused persons might have inflicted some of the injuries cannot 

be doubted yet at the same point of time, the participation of all the accused persons is  

not made out. Further, the very fact that PW-8, who is one of the alleged victim has 

stated  that  both  the  sides  received  injuries  and  were  to  be  blamed  shows that  the 
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accused persons cannot be held to be culpable when admittedly both the sides picked up 

the fight due to the ongoing land dispute. That the parties are known to each other and 

are close relatives also make it imperative but to hold the compromise petition in a high  

pedestal though the same was foiled belatedly and allow the sides to live peacefully as at 

this stage, to hold any of the accused persons guilty and punish them would derail the 

entire peace initiative and good sense that has prevailed amongst the parties. Further, as 

the offence u/s 148, IPC is not made out, it has to be said that the other offences u/s 

447/325/323, IPC are all compoundable and the court should not become an obstacle for 

the parties to arrive at a settlement. That the cross case has also been settled shows the 

intent of the parties. Hence, inspite of the fact that there are some incriminating materials 

to show and pinpoint that the accused p[persons or some of them might have committed 

the offences as alleged, it is deemed fit in the light of the evidence lead by PW-8 and the 

petition no-5860/15 filed  jointly  by the parties and the fact  that  the cross case G.R. 

375/10 has also been compromised, the accused persons too need to be given the benefit 

of doubt and accordingly are held not guilty. 

  10.                                   ORDER

Considering  the  discussions  made  above,  it  can  be  safely  presumed  that  the 

prosecution has failed to drive home the guilt of the accused persons beyond reasonable 

doubt. Hence, after all deliberations and discussions, it is held that the prosecution has 

failed to prove its case and therefore the accused persons are acquitted of all the charges 

u/s  148/447/323/325/149,  IPC  and  set  at  liberty  forthwith.  Their  bail  bond  stands 

cancelled and the surety is discharged of all his liabilities. 

Seized articles if  any are to be returned to the rightful owner by the concerned 

police.

Given in my hand and under the seal of this court on this 09th day of October, 2015.

        Typed by me:                                        SDJM, Hojai, Nagaon.
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                          APPENDIX

A.     Prosecution Witnesses:-

             PW-1: Md Billa Ahmed.

  PW-2: Md Ramzan Ali.

  PW-3: Md Inamuddin.

  PW-4: Md Giasuddin.

  PW-5: Ms Asma Begum.

  PW-6: Ms Aftarun Nessa.

  PW-7: Md Amir Hussain.

  PW-8: Med Safiqul Islam.

             

B.      Defence Witnesses:-

             NONE

C.      Prosecution Exhibits:-

   Ext-1: FIR.

   

D.     Defence Exhibits:-

    NONE.

                                       SDJM, Hojai, NAGAON.


