
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE, HOJAI::::::NAGAON

                                                   G.R.Case No: 807 of 2008

     U/S 341/323/34, IPC

           State
 
  Vs

1. Sri Srikanata Das.
2. Smti Lakhi Das.

                 …… Accused persons. 

Present: Mr C.P. Talukdar, AJS

Evidence recorded on:           08.01.14,
            23.03.14

  
Arguments heard on   :          16.09.15,

 03.10.15

Judgment delivered on:          17.10.15 

Advocate for the prosecution:        Ld Addl.P.P. Mr. Abdul Hasib.

Advocate for the defence      :       Ld Adv Mr Y. N. Singh.

         
Judgment

1. The case of the prosecution in brief is that the informant Smti Dipti Das of village- 

Dhanuarbasti under Hojai P.S. in the Nagaon district lodged an ejahar before the O/C 

Hojai  P.S.  on  07.09.08  stating  interalia  that  on  06.09.08  at  around  5  P.M,  the  goat 

belonging to the accused was eating away her crops and plants and as such she had tied 

down the goat. At this the accused persons entered into her premises and attacked her 

and even bit her on her fingers and hit her all over her body. The accused persons also hit 

her children and even took away the silver chain from them. Hence, this case. 

2. On receipt of the ejahar, the O/C Hojai P.S. registered a Hojai P.S. Case No-213/08 

u/s 447/325/352/379/34, IPC and entrusted one Sri Jatin Chandra Das, S.I. to investigate 

the  case.  The  police  after  investigation  submitted  charge  sheet  against  the  accused 

persons as named above u/s 341/323/34, IPC. 

On  appearance  of  the  accused  persons,  copy  of  the  relevant  documents  were 

furnished  to  them and  after  hearing  both  the  sides,  particulars  of  the  offences  u/s 

341/323/34, IPC were explained to them to which they pleaded not guilty and claimed to 

be tried.
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 3.                        POINTS FOR DETERMINATION:-

 (i)   Whether the accused persons in furtherance of their  common intention on 

06.09.08 at around 5 P.M. had wrongfully restrained the informant and preventing her 

from proceeding onwards and thereby committed an offence punishable u/s 341/34, IPC 

as alleged?

(ii)  Whether the accused persons in furtherance of their common intention on the 

same date, place and around the same time illegally entered into the premises of the 

informant with the intention to commit criminal trespass and caused annoyance to the 

informant and thereby committed an offence punishable u/s 447/34, IPC as alleged? 

(iii) Whether the accused persons in furtherance of their common intention on the 

same date, place and around the same time voluntarily caused hurt to the informant and 

her  daughter,  Sangita  Das  without  any  grave  or  sudden  provocation  and  thereby 

committed an offence punishable u/s 323/34, IPC as alleged? 

(iv) Whether the accused persons in furtherance of their common intention on the 

same date,  place and around the same time assaulted the son of  the informant and 

thereby committed an offence punishable u/s 352/34, IPC as alleged? 

4. The prosecution side to prove its case examined as many as three (3) witnesses. 

They are the informant, Dipti Das as PW-1, Sri Binod Das as PW-2 and Sangita Das as 

PW-3. The prosecution side has exhibited the FIR as Ext-1. 

Statement of the accused persons under sec-313 CrPC was recorded and the plea of 

the accused persons was that of total denial. The accused persons however declined to 

adduce any evidence in their defence.  

I have heard the learned A.P.P and the learned counsel for the defense. I have also 

carefully gone through all the evidences adduced and have meticulously scrutinised the 

entire case records. 

5.    DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

A)  To decide on the given points, the prosecution evidence is hereby discussed as 

follows.  PW-1 Smti  Dipti  Das  who happens  to  be the informant  deposed that  the 

incident had taken place on 06.09.08 and they had constructed their house newly. On 

that day, at around 5 P.M, the goat of the accused persons had entered their compound 

and destroyed the saplings and as such they had tied the goat down. At this, the accused 

came and hit her. Srikanat pulled her by her hair and bit her on her right hand while Lakhi 

Das shoved her. She states that Lakhi Das also hit her daughter and they had come with 

sticks. She states that they also snatched away the chain and her son, Rakesh also was 

injured. Later, she filed the F.I.R and exhibited the same as Ext-1. 
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B)  PW-2, Binod Das, has stated that they had shifted to their new house and the 

incident had taken place due to goats. The goat of the accused persons had eaten aay 

their saplings and plants and his wife, Dipti Das, i.e the informant had tied down the 

goats. Thereafter, the accused persons came and hit his wife and his children and he 

came to know of the incident when he had come home in the evening from his wife. He 

states  that  his  wife  had received injuries  near  her  fingers  and his  daughter  too  had 

received injuries. 

C)   PW-3, Sangita Das who is the daughter of the informant has deposed that 

the goat of the accused had entered their compound and eaten away the saplings and as 

such they had tied it down. Thereafter, the accused persons came and scolded them and 

took away the goat. After some time, the accused persons came armed with sticks and hit 

her mother. Srikanta pulled her mother by her hair and LAkhit her her mother. Her mother  

was also bitten. When she came forward, the Lakhi shoved her in the mud and hit her. 

She states that Lakhi bit her on her hand. She states that her chain was also snatched 

away. 

6.        Now to pinpoint the offence of wrongful restraint punishable u/s 341, IPC against 

the accused, we have to consider what act in itself amounts to wrongful restraint. In IPC 

wrongful  restraint  is  defined  in  Section-339  as  Wrongful  restraint  –“ Whoever 

voluntarily obstructs any person so as to prevent that person from proceeding in any  

direction in which that person has right to proceed, is said wrongfully to restrain that  

person.”

Exception: - The obstruction of a private way over land or water which a person in good  

faith believes himself to have lawful right to obstruct is not an offence within the meaning  

of this section. Now the essential ingredients of this section is (i) Voluntary obstruction 

of  a  person  and  (ii)  The  obstruction  must  be  such  as  to  prevent  that  person  from 

proceeding in any direction in which he has a right  to proceed. From the perusal  of 

evidence lead,  it  is  found that  the incident had taken place while the informant was 

allegedly sitting with his friends. The evidence adduced by all the prosecution witnesses 

including the informant and the other victim themselves does not even remotely reflect 

that they were restrained by the accused persons at any given point of time. Infact, PW-1 

& PW-3 have not stated anything as regards the said offence. However, there is nothing 

to suggest that the accused persons had restrained the victims at any time prior to the 

attack. Infact, from a perusal of Ext-1, which is the FIR, there is no word as regards any  

act that can even be said to be remotely linked to the said offence of wrongful restraint  

alleged  to  have  been  committed  by  the  accused  persons.   There  was  never  any 

obstruction by the accused. The evidence or the FIR also does not reveal anything as 

regards any physical contact by the accused prior to the alleged hitting. None of the 
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witnesses have deposed anything as regards the act of wrongful restraint alleged to have 

been committed by the accused person. Therefore keeping in mind that such offence 

does not find mention in the FIR and in the evidence of the prosecuting witnesses, it can 

be said that no such act could be attributed to the accused. As such, in absence of any 

evidence to show the commission of such act, it can be safely concluded that the accused 

has not committed the offence of wrongful restraint as alleged in point no-1. 

7.        Further, as regards the alleged trespass committed by the accused persons and to 

pinpoint the offence of criminal trespass punishable u/s 447, IPC against the accused, we 

have to consider what act in itself amounts to criminal trespass. Sec-441, IPC defines 

criminal trespass as “Whoever enters into or upon property in the possession of another 

with  intent  to  commit  an  offence  or  to  intimidate,  insult  or  annoy  any  person  in 

possession  of  such  property,  or  having  lawfully  entered  into  or  upon  such  property, 

unlawfully  remains  there  with  intent  thereby  to  intimidate,  insult  or  annoy  any  such 

person, or with intent to commit an offence, is said to commit ‘criminal trespass’.

Now one  of  the  essential  ingredients  of  this  section  is  entry  into  or  upon  the 

property of another person. From the evidence adduced by the prosecution witness, it is 

seen that strangely none of the witnesses have stated where the incident took place. All  

that  the PW-1 & PW-3 have stated is  that  the accused persons came and hit  them. 

Though, the informant has mentioned that the accused persons came and entered into 

her  compound  and  hit  her  in  the  F.I.R,  yet  strangely  in  her  evidence  she  has  not 

mentioned that they came to her premises. All she states that the accused persons came. 

Again, from the cross of PW-1 & PW-3, it is seen that PW-1 states that she had handed 

over the goat to the Pound. Even PW-3, corroborates to the same. Thus, this also makes 

it clear that the accused persons did not come to the premises of the informant to untie 

their goat as the pound was never stated to be located in the house of the informant. 

Thought the prosecution failed to examine the I.O and exhibit Sketch Map, it is seen 

that the same which is part of the records reflect that the incident had taken place in the  

road side. Even PW-3 has not mentioned that the accused persons later came to their 

house to attack them. Thus, even assuming that some altercation or fight had taken 

place, the prosecution has failed to prove the act of criminal trespass by the accused 

persons.  However, in any criminal trial, it is one thing to assert an allegation and another  

thing to prove the same. A mere claim is not sufficient in any criminal proceeding. One 

has to substantiate the same beyond all reasonable doubts. For an offence of criminal 

trespass to be committed, the entry into or upon the property should be in respect of a  

property  in  possession  of  a  person other  then the  trespasser.  In  order  to  constitute 

criminal  trespass,  the  legality  of  the property  is  not  material.  Here  in  this  case,  the 

prosecution has not only failed to prove the fact that incident had taken place in the 
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premises of the informant and there is some doubt as regards the entry of the accused 

persons. Accordingly, the accused persons are found not guilty of the offences under the 

said section of law.

8.     Again, from the evidence lead by the prosecution side, it can also be made out is  

that  apparently  there  was  some  an  incident  which  had  taken  place  and  both  the 

informant and her daughter received some injuries. The medical reports of the victims 

that are available in the records point out the fact that informant had received 2-3 human 

bite barks on her right hand above the wrist while her daughter had received a bruise of  

size 3’’ x 2’’ over the lower part right hand. The testimonies of both PW-1 & PW-3 have 

remain unshaken in this regard and the defence has never even tried to suggest that they 

had not received the said injuries as alleged. The defence have merely cross examined 

the said 2 witnesses on the point of the goat eating away the saplings and both PW-1 & 

PW-3 have emphatically stated that they had put the goat in the pound when questioned. 

This  only shows that  the goat of  the accused persons indeed had entered into their 

premises and must have destroyed their saplings which prompted them to put it in the 

pound which is a common practice in any village community. That the accused persons 

later came armed with sticks and attacked them is also effectively corroborated by PW-1 

& PW-3 and their testimony stands unrebutted. Though PW-2 has stated that he had not 

seen the incident in his cross, yet he has stated that he had seen the injuries to his wife 

and his daughter when he had come home and his wife had informed him of the incident.  

Thus, all the evidence lead only points out the fact that there was some sort of incident  

and it involved the accused persons. The learned Addl.P.P. has categorically stated that 

there  is  no  doubt  as  to  the  alleged  assault  and  infact  it  has  been  established  and 

corroborated by the witnesses. PW-3 in her cross has again categorically stated that the 

goat had entered into their premises and Srikanata had hit her with a bamboo stick. That  

the accused were armed with sticks have also been confirmed by PW-1. Though the 

prosecution has failed to examine the medical reports or exhibit them, yet their presence 

and contents cannot be denied more so as the defence have never denied the fact that 

the victims did not receive any injuries as alleged. The medicals reports clearly point out 

the  injuries  as  claimed  by  the  victims  and  it  would  have  to  be  a  matter  of  high 

coincidence for the PW-1 to have received bite marks after the alleged incident and it has 

to be only presumed that the injury was an outcome of the fight and in all probability, the 

accused Srikanta as alleged by her. Further, both PW-1 & PW-3 have again in unison 

mentioned the fact that PW-3 was thrown in the mud by the accused, Lakhi Das and 

thereafter she hit her and this explains the bruise on her right hand. 

9.       It is seen that the learned counsel for the defence has not even tried to suggest or  

impute any other motive for lodging the case and when asked, both PW-1 & PW-3 have 

stated that there was no prior fights or issues between them and the accused persons. 
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That the incident could have been due to the result of the goat of the accused persons 

damaging the saplings of the informant and thereafter, they having put the goat in the 

pound is highly probable and the testimonies of both the witnesses have stood all the test 

of cross examination. The fact that the victim did receive some injuries albeit minor ones 

only points out to the guilt of the accused persons. The learned counsel for the defence 

while accepting that there is apparent corroboration as regards the act of some quarrel, 

yet he submits that it only points out the fact that both the parties are to be blamed and 

the accused cannot be held guilty. Now, in a criminal trial, the court cannot proceed to 

consider  the  evidence  of  the  prosecution  witnesses  in  a  mechanical  way.  The  broad 

features of the prosecution case, the probabilities and normal course of human conduct of 

a prudent person are some of the factors which are always to be kept in mind while  

evaluating the merit of a case. In the instant case, all the witnesses have categorically 

pointed out to the fact that the accused persons had attacked the victims and thereafter  

they had received the injuries. The learned advocate for the accused has submitted that 

the prosecution failed to adduce any other witnesses except the family members and 

even failed to examine the I.O and hence, the case must fail. The learned Addl P.P. has on 

the other hand argued that the PW-1 & PW-3 are both reliable and there is nothing to  

impute  that  they  have  testified  falsely. The  Hon’ble  Supreme Court  in  Namdeo 

Dashrath Shinde And Ors.-vs-State Of  Maharashtra which is  reported in  2007 

CriLJ 3147  had spoken in detail as regards the reliance of the prosecution story in a 

solitary witness. It had stated: “ So far as legal position is concerned, it is found in the 

statutory provision in Section 134 of the Evidence Act, 1872; which reads; 134. Number 

of witnesses. No particular number of witnesses shall  in any case be required for the 

proof of any fact. 

10.      Before more than six decades,  in  Mohamed Sugal Esa Mamasan Rer 

Alalah v. The King, AIR 1946 PC 3 : 222 IC 304 (PC), one M together with his 

brother E caused murder of his half-brother A. The trial Court convicted M and sentenced 

him to death acquitting his brother E. The conviction was confirmed by the appellate 

Court. It was contended before the Privy Council that the conviction was solely based on 

unsworn evidence of a girl aged about 10-11 years. The trial Court found her competent 

to testify, but was of the view that she was not able to understand the nature of an oath 

and, therefore, oath was not administered. It  was contended by the accused that no 

conviction could be recorded on a solitary witness and that too on an unsworn evidence 

of  a  tender-aged girl  of  10-11  years  without  corroboration.  Considering  the  question 

raised before the Judicial Committee, leave was granted. Their  Lordships  considered 

the legal position in England and in India. It was held that such evidence is admissible 

under Indian Law "whether corroborated or not".   Lord Goddard, speaking for the Board 

stated: "Once there is admissible evidence a Court can act upon it; corroboration, unless 

required by statute, goes only to the weight and value of the evidence. It is a sound rule 

in  practice  not  to  act  on  the  uncorroborated  evidence  of  a  child,  whether  sworn  or  

unsworn, but this  is a rule of prudence and not of law. In a careful  and satisfactory 

http://indiankanoon.org/doc/838383/
http://indiankanoon.org/doc/1632796/
http://indiankanoon.org/doc/1632796/
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judgment the Judge of the Protectorate Court shows that he was fully alive to this rule 

and that he applied it, and their Lordships are in agreement with him as to the matters he 

took into account as corroborative of the girl's evidence." 

         In the leading case of  Shivaji Sahebrao Bobade v. State of Maharashtra, 

(1973) 2 SCC 793, the Hon’ble Supreme Court held that even where a case hangs on 

the evidence of a single eye witness it may be enough to sustain the conviction given 

sterling testimony of a competent, honest man although as a rule of prudence courts call 

for corroboration. "It is a platitude to say that witnesses have to be weighed and not 

counted since quality matters more than quantity in human affairs." In Anil Phukan v. 

State of Assam, (1993) 3 SCC 282 : JT 1993 (2) SC 290, the Hon’ble Supreme 

Court  observed;  "Indeed,  conviction  can be  based  on the  testimony  of  a  single  eye 

witness and there is no rule of law or evidence which says to the contrary provided the 

sole witness passes the test of reliability. So long as the single eye-witness is a wholly 

reliable witness the courts have no difficulty in basing conviction on his testimony alone. 

However, where the single eye witness is not found to be a wholly reliable witness, in the 

sense that there are some circumstances which may show that he could have an interest  

in the prosecution, then the courts generally insist upon some independent corroboration 

of his testimony, in material particulars, before recording conviction. It is only when the 

courts find that the single eye witness is a wholly unreliable witness that his testimony is 

discarded in toto and no amount of corroboration can cure that defect." 

Thus, from in view of the stand taken by the Hon’ble Supreme Court and the 

testimony of PW-1 and the evidence lead by PW-3, it has to be held that the PW-1 & PW-

3 have been found wholly reliable and there is nothing to impeach their credibility and 

they have effectively corroborated each other. That the accused persons were the ones 

who had attacked and hit  the informant and her daughter have been proved beyond 

doubt and the defence has failed to elucidate anything to the contrary.
11. As observed by the Hon’ble Supreme Court in a catena of cases from  Sucha 

Sing V St of Punjab ( AIR 2003 SC 976) to State of U.P. Vs Ram Sewak (AIR 

2003 SC 2141), that letting the guilty escape is not doing justice according to law.  A 

reasonable doubt is not an imaginary, trivial or merely possible doubt but a fair doubt  

based upon reason and common sense, growing out of evidence. If a case is proved  

perfectly it is argued that it is artificial. If it has some flaws, it is inevitable as human  

beings are prone to err, it is argued that it is too imperfect. Proof beyond reasonable  

doubt is a guideline, not a fetish. A judge presides over a trial not merely to see that no  

innocent man gets punished but also to see that a guilty man is punished. Both are public  

duties.

12.     It is found that the Hon’ble Supreme court as early as in 1972 had observed in 

Shivaji Sahebrao Bobade V State of Maharashtra reported in AIR 1973 SC 2622. 

“Even at this stage we may remind ourselves of a necessary social perspective in criminal  

cases which suffers from insufficient forensic appreciation. The dangers of exaggerated  

http://indiankanoon.org/doc/1308991/
http://indiankanoon.org/doc/1308991/
http://indiankanoon.org/doc/1035123/


8

devotion to the rule of benefit  of doubt at the expense of social defence and to the  

soothing sentiment that all acquittals are always good regardless of justice to the victim  

and the community, demand especial emphasis in the contemporary context of escalating  

crime and  escape.  The judicial  instrument  has  a  public  accountability.  The  cherished  

principles or golden thread of proof beyond reasonable doubt which runs thro the web of  

our law should not be stretched morbidly to embrace every hunch, hesitancy and degree  

of doubt. The excessive solicitude reflected in the attitude that a thousand guilty men  

may go but one innocent martyr shall  not suffer is a false dilemma. Only reasonable  

doubts belong to the accused. Otherwise any practical system of justice will then break  

down and lose credibility with the community. The evil of acquitting a guilty person light-

heartedly as a learned author has sapiently observed, goes much beyond the simple fact  

that just one guilty person has gone unpunished. If unmerited acquittals become general,  

they tend to lead to a cynical disregard of the law, and this in turn leads to a public  

demand  for  harsher  legal  presumptions  against  indicated  'persons'  and  more  severe  

punishment of those who are found guilty. Thus too frequent acquittals of the guilty may  

lead to a ferocious penal law, eventually eroding the judicial protection of the guiltless.  

For all these reasons it is true to say, with Viscount Simon, that "a miscarriage of justice  

may  arise  from the  acquittal  of  the  guilty  no  less  than  from the  conviction  of  the  

innocent. . . ." In short, our jurisprudential enthusiasm far presumed innocence must be  

moderated by the pragmatic need to make criminal justice potent and realistic.”  Thus, 

what comes from the entire evidence on record and the discussions made above is the 

fact that the accused persons had both attacked the informant and her daughter and 

caused injuries to them though there is nothing to show that the son of the informant  

was assaulted by the accused persons.  Accordingly, both the accused persons are found 

guilt of commission of the offences as made out in point no-3 but the allegations made 

out in point no-4 has not been proved.  

13.                         ORDER

Considering  the  discussions  made  above,  it  can  be  safely  presumed  that  the 

prosecution has managed to establish the guilt of the accused persons, Srikanta Das and 

Smti  Lakhi  Das  u/s  323,  IPC beyond  all  reasonable  doubt.  Hence,  both the  accused 

persons are convicted u/s 323/34, IPC only and not u/s 341/447/352/34, IPC and are 

acquitted of the said 3 offences. 

14.   I have not considered section 3 & 4 of The Probation of Offenders Act, 1958 or 

section-360 of the Code of Criminal Procedure, 1973 as the act done by the convicted 

persons disrupts the harmony and peace in society, more so in a village community.  No 

doubt,  the precursor  to the incident  was a minor issue of  the goat eating away the  
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saplings, but the informant by putting the goat in the pound was only acting within the 

realms of the village rules and she could not be punished for following the same. The 

convicted persons had no business to take law in their own hands. Though the convicted 

persons are not habitual offenders, yet if they are so released on probation, it will set a 

bad example and people will start to take law in their own hands and disrupt public peace 

and tranquility.

 

15.    Heard the convicted persons on the point of sentencing. They pleaded for mercy 

and asks for leniency considering their age and family and the long trial.  

16.     Considering  all  these  aspects,  I  have  showed  some  leniency  towards  the 

convicted  persons  and  feel  a  sentence  of  fine  only  will  suffice  the  ends  of  justice. 

Accordingly, the convicted persons, Srikanta Das and Lakhi Das are both sentenced to pay 

a fine of Rs 300/- (Rupees Three Hundred) each for the offence u/s 323, IPC I/D each of 

them to undergo one month SI. 

17.     A copy of the judgment is to be given to the convicted persons free of cost. 

Seized articles if  any are directed to be returned to their  rightful  owner after  proper 

verification by the police.

     Given in my hand and under the seal of this court on this 17 th day of October, 

2015.

        Typed by me:                                    SDJM, Hojai, NAGAON.

                       



10

                                  APPENDIX

A.     Prosecution Witnesses:-

             PW-1: Smti Dipti Das.

             PW-2: Sri Binod Das.

             PW-3: Sri angita Das.

   

B.      Defence Witnesses:-

             NONE

C.     Prosecution Exhibits:-

   Ext-1: FIR.

   

   

D.     Defence Exhibits:-

    NONE.

      

SDJM, Hojai, NAGAON.

  

 


