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Judgment

1. The case of  the prosecution in brief  is  that  the informant Sri  Prabodh Dutta of 

village-Sathgaon under Baithalangshu P.S. in Karbi Anglong district lodged a complaint 

before  the then SDJM, Hojai  on 16.11.10 stating interalia  that  his  daughter  had got 

married to the accused Basudev Das some 9 months prior to the filing of the case. At the 

time of the marriage, the accused and his family members had demanded articles and 

cash worth Rs 1 lakh and though they gave some articles, they failed to give them the 

cash amount. He states that from the next day of the marriage, the accused persons 

tortured his daughter and abused her and even hit her. The accused even hit her wioth 

iron rod on her head and prevented them to meet their daughter. They used to put hot 

utensils on her body and even tried to kill her. On 14.11.10, when he along with his son 

went to visit his daughter and though they were prevented from meeting her initially, 

later they met her and finding her in a bad physical condition, they wanted to take her 
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away but were not allowed to bring her and hence fearing for her life, the instant case 

with a prayer to recover his daughter.

2.  On receipt of the complaint, the then learned SDJM Nagaon forwarded the same to 

the O/C Lumding P.S. who registered a Lumding P.S. Case No- 59/10 u/s 498A/34, IPC 

and entrusted one Sri G.J. Mahanta, S.I. to investigate into the matter. The police after 

investigation submitted charge sheet against the accused persons u/s 498A/34, IPC. 

On appearance of the accused persons, copies were furnished to them under sec-

207 CrPC and after hearing both the learned counsel for the accused persons and the 

learned A.P.P on the point  of  consideration of  charges,  my learned predecessor  after 

finding prima facie materials  against  the accused persons, framed  formal charge u/s 

498A/34, IPC against the accused persons. The charge was then read over to the accused 

persons and explained to them to which they pleaded not guilty and claimed to be tried.

3. The prosecution side to prove its case examined eight (8) witnesses. They are Sri 

Priyalal Das as PW-1, Sri Babul Ch Dey as PW-2, Sri Prabodh Dey as PW-3, Smti Gita Das 

as PW-4, Sri Sajal Dutta as PW-5, Smti Mamoni Roy as PW-6, Sri G.J.Mahanta, S.I. as PW-

7 and Sri Parimal Nath, S.I. as PW-8. The prosecution exhibited the FIR as Ext-1, the 

Sketch Map s Ext-2 and the Charge sheet as Ext-3. Statement of the accused persons u/s  

313 CrPC was recorded and the plea was of denial. It was their story that as the victim 

was suffering from some decease, she went away on her own. The defence declined to 

adduce any evidence. 

   4.                      POINTS FOR DETERMINATION:-  

(i) Whether the accused persons in furtherance of their common intention being the 

husband of the informant’s daughter and the relative of the husband used to commit 

cruelty upon the informant’s daughter and harassed her to meet their unlawful demands 

for dowry and thereby has committed an offence punishable u/s 498A/34, IPC as alleged?

        5.    DISCUSSIONS, DECISIONS AND REASONS THEREOF:-   

   To prove its  case, the prosecution has lead the evidence as follows:  PW-1, 

Priyalal Das has deposed that the son of the accused Amulya Das and the daughter of 

the informant had been married but the girl could not cook food and used to sleep most 

of the time. Later, the informant filed the case and took away his daughter. He further 

states that the relationship between the husband and wife was strained. In his cross 

examination, he states that he lived near the house of the accused persons and even in 

the occasions after the marriage, none of the family members of the girl visited their 

house and he further states that she was suffering from mental disease. 
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PW-2, Babul Ch Dey has stated that he saw that police had come to the house of 

the accused persons and had taken away the daughter of the informant. In his cross he 

states that he too lived near the house of the accused persons and that the girl did not  

talk with the neighbours and she suffered from mental disease. 

PW-3, Probodh Dutta who happens to be the informant and the father of the 

victim has deposed that his daughter was married to Basudev Das and they lived together 

for around 9 months. Thereafter, he came to know that the accused persons used to hit 

his daughter and she had turned mentally ill. Later, he recovered his daughter with the 

help of the police. Thereafter, he filed the F.I.R.  He exhibited the F.I.R as Ext-1. In his 

cross, he states that the marriage had gone well  and Basudev had even visited their  

house after the marriage but he had not gone to the house of the accused. He denied the  

fact that his daughter suffered from mental disease prior to the marriage but at present 

she was undergoing treatment at Tezpur Mental Hospital. He states that he ad gone along 

with his son and Mamoni to bring his daughter. He states that he had heard about the 

alleged atrocities done to his daughter from one Besaramm. He further states that the 

demand for money is not known to anyone except him.

PW-4, Smti Gita Das who happens to be the victim has stated in her evidence 

that she had got married to the accused Basudev some 3-3 ½ years back and after a few 

months, the accused demanded Rs 1 lakh from her and as she failed to bring the same, 

she was beaten up with rods, sticks and other weapons. Thereafter, she suffered from 

mental imbalance. Later, her father recovered her with the help of the police. In her cross 

examination, she states that she did not have any problems with her health prior to the 

marriage. She states that her brother had visited her but he was insulted. She states that 

the accused never got her treated but at present her father is doing her treatment.  

PW-5, Sajal Dutta has deposed that Basudev had demanded Rs 1 lakh at the time 

of the marriage and after the marriage, he tortured his siter and hit  her to fulfill  his 

demands for money. He states that he had gone to his house. He states that they had 

gone  to  his  house  with  police  and  recovered  his  sister.  In  his  cross,  he  states  that 

Basudev had not come to their house after the marriage. He also states that he had gone 

to the house of the accused and at that time, their conjugal life was going on well. Later,  

after one month, he had visited their house but their behaviour was not good. He states  

that prior to the marriage, his sister was being treated at Tezpur for gastric problems.  

PW-6, Mamoni Roy has deposed that Basudev had demanded money from her 

sister and used to torture her and he had demanded RS 1 lakh from her. Later, her father  

filed the case. In her cross, she states that she had not visited the house of the accused. 

PW-7, Sri  G.J.Mahanta, the I.O. of  the case gas deposed that  he was given 

charge of the investigation and he visited the place of occurrence and had recovered the 

victim. Thereafter, she was medically examined and her statement u/s 164 Cr.P.C was 
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recorded.  In  his  cross,  he  states  that  the  statement  of  the  victim  was  recorded  on 

18.11.10,  on  17.11.10,  she  was  admitted  to  the  hospital  and  on 18.11.10,  she  was 

released. He states that he had not collected the discharge certificate. He states that the 

date of the alleged incident was 14.11.10 and the FIR was filed on 16.11.10.  PW-8, 

Parimal Dutta had filed the charge sheet.

6. Now, from the evidence of the witnesses, it is apparent that the accused Basudev 

and the PW-4 were married some time back but their marriage has fallen apart. The 

victim complains that she was physically tortured and assaulted by the accused Basudev 

along with his family members as she had failed to meet his dowry demands and the 

same has been corroborated by PW-3 & PW-5 and PW-6. Though the learned advocate 

for the accused persons has tried to emphasis the fact that the victim suffered from some 

mental imbalance and that is the reason that she came back to her father’s house, yet  

there is no explanation as to why, the victim had to be recovered with the help of the 

police. That the victim, Gita Das was recovered by the informant and his family members 

with the help of the police is evident from the testimony of PW-2, who happens to be a 

neighbour of the accused persons and has stated and corroborated the same. Infact, the 

F.I.R i.e. Ext-1 also suggest that the same was lodged before the court with a prayer to  

direct the police to help recover the daughter of the informant. If at all, the story of the 

defence is to be considered, it is hard to believe that that the informant would require or 

take help of the police to recover his daughter unless there was something drastically 

wrong and he and his family was prevented from meeting his daughter or she was not  

being allowed to meet them. The defence has never denied the fact that the police had 

gone along with the informant and the evidence of PW-7, i.e the I.O. also corroborates 

the fact that he had recovered the victim after the receipt of the F.I.R.

7. Now, section 498A, I.P.C. gives: Husband or relative of husband of a woman 

subjecting  her  to  cruelty.—Whoever,  being  the  husband or  the  relative of  the  

husband of a woman, subjects such woman to cruelty shall be punished with  

imprisonment for a term which may extend to three years and shall also be  

liable to fine.

Explanation: For  the purpose of  this  section, “cruelty” means—(a) any willful  conduct 

which is of such a nature as is likely to drive the woman to commit suicide or to cause 

grave injury or danger to life, limb or health (whether mental or physical) of the woman; 

or (b) harassment of the woman where such harassment is with a view to coercing her or 

any person related to her to meet any unlawful demand for any property or valuable 

security or is on account of failure by her or any person related to her to meet such  

demand.
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The learned  advocate  for  the  accused  has  argued  that  the  prosecution  has 

miserably failed to attribute any act on part of the accused that can be said to be within  

the ambit of the offence as alleged. He argues that there is no evidence to suggest that 

the informant was tortured to drive her to commit suicide or cause any grave injury to 

her. Now, no doubt there is nothing in the evidence to suggest that the informant had 

been forced to contemplate suicide yet there is an allegation that the accused along with 

his family members had constantly hit her. Though, the victim herself has not mentioned 

anything against all the accused persons, she has clearly stated that her husband, i.e the 

accused Basudev used to hit her with iron rods, sticks and other weapons. This allegation 

if true, itself would show that the informant was put in grave danger to her life and health 

and thus such cruelty would fall  well  within the realms of the definition of cruelty as 

envisaged under the said section of law. Further, the fact that the brother of the accused 

came to know of the alleged atrocities cannot be denied. The learned advocate for the 

accused persons have argued that the brother of the victim, i.e PW-5 had visited the 

victim but  he had not intimated anything to  their  father  but  it  was one Besaram as 

deposed by PW-3 which cannot be believed as if he indeed had come to know of the 

same, he would have informed his father. Now, PW-3 states that he came to know that 

his daughter was being hit from one Besarama and thereafter he filed the case. Thus, this 

act was much later from the visit of PW-5 to the house of the accused and thus he came 

to know of the same from someone else and acted thereafter. The crux of the matter is  

the fact whether the prosecution has been able to substantiate the allegations. In the 

FIR, it is stated that on the fateful day of 14.11.10, he along with his son and one Ranjit  

Sarkar had gone to meet his daughter but was prevented from meeting her and as such 

he had to file the case. That the victim was eventually recovered only after filing of the 

case on 17.11.10 and taken for medical examination is evident from the evidence of PW-

7. This fact has been corroborated by all the other PWs including PW-2 and PW-1 and the  

same fact has not been rebutted by the defence and they even failed to break down the 

witnesses and their testimonies in this regard. Thus, the very fact that the victim was 

recovered with the help of the police lends credence to the story of the prosecution. 

8.         It is seen that PW-1 herself has not specified as regards the other 3 accused 

persons committing any atrocities on her, though she has implicated her husband. There 

is not much evidence to ling any physical torture being committed by the other accused 

persons.. A mere allegation in any criminal trial cannot be the basis for conviction without  

the same being substantiated.  Herein, the victim has clearly made out the fact that she 

was  constantly  being  beaten  up  by  the  accused  Basudev  and  there  is  nothing  to 

disbelieve her.  The  defence has  only  tried  to  point  out  the  fact  that  the victim was  

suffering from mental imbalance even prior to the marriage and has argued that she is  
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being treated at Tezpur Mental Hospital for the same. Now, this fact has been admitted by 

the witnesses, ie. PW-3, PW-4 & PW-5 but they have categorically denied that she was 

suffering from any mental  disease prior to the marriage and infact suggests that she 

suffered from the same now, due to the atrocities committed upon her. Even considering 

the fact that the victim was suffering from some mental ill health at present, it does not 

absolve the accused persons of the fact that she was prevented from meeting her father. 

That there was some demands made at the time of the marriage is also made out from 

the testimony of PW-4 & PW-5. Infact, from the cross of PW-3, it is made clear that there 

was a demand for money as it  was brought out by the defence themselves.  He also 

stated that he had not informed about the same to others and this is quite natural as 

such things do not get out of family and generally dies down with time even if  such 

demands are made.

       The learned advocate for the accused argues that there was a considerable delay in 

filing of the FIR and the delay remains unexplained. He states that the FIR was lodged 

only on 16.11.10 though the alleged incident had taken place on 14.11.10. Now, the 

Hon’ble Supreme Court in State of A.P. vs M. Madhusudhan Rao, passed in October 

24, 2008 wherein it has reiterated the old adage and observed that “a delayed report not  

only  gets  bereft  of  the  advantage  of  spontaneity,  the  danger  of  the  introduction  of  

coloured version, exaggerated account of the incident or a concocted story as a result of  

deliberations and consultations, also creeps in, casting a serious doubt in its veracity.  

Therefore,  it  is  essential  that  the delay  in  lodging the report  should be satisfactorily  

explained.”   Now, it appears that the complainant, i.e the father immediately approached 

the court on 16.11.10 and the delay of one day though not explained cannot be regarded 

as fatal. There could be a possible explanation in the fact that the complainant stayed at  

a distance of 200 K.M. in another District and had to come back from the house of the 

accused persons to their home and thereafter file the case, which can explain the delay of 

one day. Again, the defence has argued that PW-1 states and explains that the victim 

used to sleep throughout and not work. Now, the said witness was a neighbour of the 

accused persons and it is normal that he would be more inclined to support the cause of 

the accused persons who are known to him. Yet, his testimony, brings out the fact that all  

was not well between the husband and the wife. 

9. Again, the Hon’ble Supreme Court in Bhajan Singh @ Harbhajan Singh  Ors 

vs State of Haryana  reported in 2011 STPL(web) 536 SC observed that “  Prompt 

and early reporting of the occurrence by the informant with all its vivid details gives an  

assurance regarding its true version. In case, there is some delay in filing the FIR, the  

complainant must give explanation for the same. Undoubtedly, delay in lodging the FIR  
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does not make the complainant’s case improbable when such delay is properly explained.  

However, deliberate delay in lodging the complaint may prove to be fatal. In such case of  

delay, it also cannot be presumed that the allegations were an afterthought or had given  

a coloured version of events. The court has to carefully examine the facts before it, for  

the reason, that the complainant party may initiate criminal proceedings just to harass  

the other side with mala fide intentions or with ulterior motive of wreaking vengeance.  

The  court  proceedings  ought  not  to  be  permitted  to  degenerate  into  a  weapon  of  

harassment and persecution. In such a case, where an FIR is lodged clearly with a view  

to spite the other party because of a private and personal grudge and to enmesh the  

other party in long and arduous criminal proceedings, the court may take a view that it  

amounts to an abuse of the process of law”.  Herein, it is evident that though there is no 

explanation put forward by the complainant, yet the circumstances which prompted the 

victim to be recovered and the distance of the house of the complainant to that of the 

accused persons which is brought out by the defence in cross examination of PW-3 gives 

a  probable  explanation.  That  the  police  had  to  recover  the  victim  only  creates  a 

presumption that the conduct of the accused persons prompted the complainant to seek 

help. The learned advocate for the accused has submitted that if at all such brutality was 

committed, there would have been injuries but the medical report does not suggest so. 

No, doubt there is nothing to suggest any grave injuries, yet it does not rule out any acts 

of violence upon the victim. 

10. The other aspect of the prosecution case is that the accused was continuously 

harassing the informant and coerced her to meet his unlawful demands for dowry. It is 

found that the allegations of cruelty in demand of dowry came not only after the marriage 

but was even made at the time of discussion of the marriage and this has been also 

brought out from the evidence of PW-5 and PW-3. It  is seen that all  witnesses have 

corroborated the fact that an amount of Rs 1 Lakh was demanded is corroborated by PW-

3, 4, 5 & 6.  It  also has to be said that there is no apparent contradiction with the  

statements made before the I.O and this also speaks of the fact that the witnesses have 

not tried to exaggerate the incidents. 

               The learned advocate for the accused states that the demand if any made by 

the accused of the amount cannot be termed as a dowry demand. The Hon’ble Supreme 

Court in the judgment passed in Rohtash vs State of Haryana reported in (2012) 6 

SCC 589 has explained dowry. It is reflected from the said judgment that the demand 

must be in nexus with the marriage and herein it is clear that the same has been made in 
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discussion of the marriage by the accused Basudev and which was not fulfilled at the time 

of the marriage and thus he pressurized the victim to fulfill the same. 

Again, though the prosecution is found to have failed to exhibit the statement of 

the victim u/s 164 Cr.P.C , yet its existence cannot be denied as the I.O. has clearly stated 

that she was examined. There is an affective corroboration with her statements made 

before  the  magistrate  and  the  same  cannot  be  negated.   That  the  prosecution  has 

managed to adduce credible evidence to support its version is beyond doubt. 

         The learned advocate  for  the defence has stated that  there are  marked  

discrepancies  in  the  statements  of  the  witnesses  and  they  are  not  reliable.  He  also 

submits that the witnesses are all members of the same family and so being interested 

witnesses cannot be relied upon. Now, the fact that the witnesses are related and are of  

the same family cannot itself  be a ground to consider them interested witnesses and 

previous bad relations, if any cannot be a reason enough to show that the said incident 

had not taken place. The argument of the learned defence counsel cannot be accepted in 

all cases where the witnesses are relatives. It may happen that the incident could have 

been seen by family members only. Further, in cases of marital dispute, it hardly comes to  

the public domain and even if it does, people tend not to speak out and hence it is quite  

normal that the principal witnesses tend to be family members only. The Hon’ble Supreme 

Court in  Sucha Singh vs State of Punjab reported in  2003 Cr L.J 3876 (SC) has 

observed  that,  “  the  ground  that  the  witness  being  a  close  relative  and  

consequently  being  a  partisan  witness,  should  not  be  relied  upon,  has  no  

substance. This theory was repelled by this court as early as in Dilip Singh’s  

case (AIR 1953 SC 364) in which surprise was expressed over the impression  

which prevailed in the members of the Bar that relatives were not independent  

witnesses”.   It  further  held  that  “relationship  is  not  a  factor  to  affect  the  

credibility of a witness. It is more often than not that a relation would not  

conceal the actual culprit and make allegation against an innocent person”. 

Thus, herein the argument of the learned defence counsel cannot be accepted more so as 

apparently herein, PW-1 & Pw-2 also corroborates part of the prosecution story and also 

brings out the fact that all was not well between the husband and the wife. The demand 

of dowry etc is also not made from a public platform; it is made secretly and paid without 

much ado. In that view of the matter, the failure on the part of prosecution to support the  

allegation of regular torture etc. through the mouth of independent witnesses does not 

affect the credibility or veracity of other PWs.

11. In the instant case, the depositions of PW-3, PW-4, PW-5 and PW-6 is specific. 

The  principal  weapon  to  test  the  veracity  and  credibility  of  a  witness  is  his  cross 

examination. There is nothing material that has cropped up during cross examination. 
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The  evidence  adduced  is  not  un-natural  in  the  common  course  of  human  event.  I 

reiterate  that  the  witnesses  have  fortified  the  prosecution  version.  All  of  them have 

supported  the  prosecution  version  and  completed  the  chain  of  event  as  against  the 

accused person, Basudev Das. Though, through out the evidence, the acts of the other 

accused persons appears to come up in a tacit manner, yet there is enough doubt as to 

their direct involvement or active connivance. The witnesses have not pointed out to show 

that there was any prior meeting of the minds of the other accused persons or that they 

had instigated the accused/husband and the benefit  of such doubt must be given to 

them. guilty.   As observed by the Hon’ble  Supreme Court  in a catena of  cases from 

Sucha Sing V St of Punjab ( AIR 2003 SC 976) to State of U.P. Vs Ram Sewak 

(AIR 2003 SC 2141), that letting the guilty escape is not doing justice according to law. 

A reasonable doubt is not an imaginary, trivial or merely possible doubt but a fair doubt 

based upon reason and common sense, growing out of evidence. If a case is proved 

perfectly it is argued that it is artificial. If it has some flaws, it is inevitable as human 

beings are prone to err, it is argued that it is too imperfect. Proof beyond reasonable 

doubt is a guideline, not a fetish. A judge presides over a trial not merely to see that no  

innocent man is punished but also to see that a guilty man is punished. Both are public 

duties.    It is found that the Hon’ble Supreme court as early as in 1972 had 

observed in  Shivaji  Sahebrao Bobade V State  of  Maharashtra reported  in  AIR 

1973 SC 2622. “Even at this  stage we may remind ourselves of a necessary social 

perspective in criminal cases which suffers from insufficient  forensic appreciation. The 

dangers of exaggerated devotion to the rule of benefit of doubt at the expense of social  

defence and to the soothing sentiment that all acquittals are always good regardless of 

justice to the victim and the community, demand especial emphasis in the contemporary 

context  of  escalating  crime  and  escape.  The  judicial  instrument  has  a  public 

accountability.  The  cherished  principles  or  golden thread  of  proof  beyond  reasonable 

doubt which runs thro the web of our law should not be stretched morbidly to embrace 

every hunch, hesitancy and degree of doubt. The excessive solicitude reflected in the 

attitude that a thousand guilty men may go but one innocent martyr shall not suffer is a 

false dilemma. Only reasonable doubts belong to the accused. Otherwise any practical  

system of justice will then break down and lose credibility with the community. The evil of  

acquitting a guilty person light-heartedly as a learned author has sapiently observed, goes 

much  beyond  the  simple  fact  that  just  one  guilty  person  has  gone  unpunished.  If 

unmerited acquittals become general, they tend to lead to a cynical disregard of the law, 

and this in turn leads to a public demand for harsher legal presumptions against indicated 

'persons' and more severe punishment of those who are found guilty. Thus too frequent 

acquittals of the guilty may lead to a ferocious penal law, eventually eroding the judicial 

protection of the guiltless. For all these reasons it is true to say, with Viscount Simon, that 



10

"a miscarriage of justice  may arise from the acquittal of the guilty no less than from the 

conviction  of  the  innocent.  .  .  ."  In  short,  our  jurisprudential  enthusiasm  far  presumed 

innocence must be moderated by the pragmatic need to make criminal justice potent and 

realistic.”

   Thus, what is clear from all the discussions made above, is the fact that the accused,  

Basudev who is the husband of the victim and who had married Gita Das with the promise to 

look  after  and  protect  her  from all  ills  by  following  all  solemn  traditions  and  rites  of  a 

customary Hindu Marriage, failed to live up to his duties as a husband and turned into a  

tormenter, creating a fear of great loss to the victim, to her life, her limbs and property and 

hence he is found guilty of the offence as alleged while the other 3 accused persons are given 

the benefit of doubt and found not

   12.                                     ORDER

Considering  the  discussions  made  in  the  foregoing  paragraphs  and  in  light  of  the 

judgments quoted above, it  can be safely presumed that the prosecution has managed to 

establish  the  guilt  of  the  accused  person,  viz   Basudev  Das  u/s  498A,  IPC  beyond  all 

reasonable doubt. Accordingly, he is convicted of the said charge. However, as the prosecution 

has failed to prove the guilt of the other 3 accused persons as regards the offence/charge 

alleged beyond reasonable doubt, they are acquitted of the charge u/s 498A/34, IPC and set 

at liberty forthwith.

13.   I have not considered section 3 & 4 of The Probation of Offenders Act, 1958 or section-

360 of the Code of Criminal Procedure, 1973 as after having regard to the proved fact and the 

conduct of the accused, who took vicarious pleasure in harassing not only his wife but also his  

in-laws, I hold that it is not a fit case to grant him the benefit of probation.  I have heard the 

convicted person on the point of sentencing. He pleaded for mercy and asks for leniency 

considering his age and his old parents. 

14.     Considering all  these aspects  and the long trial,  I  have showed some leniency 

towards the convicted person, Basudev Das and feel that a sentence of fine will suffice for the 

ends of justice,  more so as he had already undergone imprisonment during investigation. 

Accordingly, he is sentenced to pay a fine of Rs 5000/- (Five Thousand Only) for the offence 

u/s 498A, IPC I/D to undergo one month SI. 

A copy of the judgment is to be given to the convicted person free of cost.

Given in my hand and under the seal of this court on this 19th day of September, 2015.        
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        Typed by me:                                     SDJM, Hojai, Nagaon

    ANNEXURE

Prosecution Witness:

PW-1:Sri Pyarelal Das.

PW-2: Sri Babul Ch Dey.

PW-3: Sri Prabodh Dutta.

PW-4: Smti Gita Das.

          PW-5- Sri Sajal Dutta.

PW-6: Smti Mamoni Roy.

PW-7: Sri B.J. Mahanta., S.I.

PW-8: Sri Parimal Nath, S.I.

Defence Witnesses:

None.

Prosecution Exhibits:

Ext-1: F.I.R.

Ext-2: Sketch Map.

Ext-3: Charge Sheet.

Defence Exhibits: 

None.

SDJM, Hojai,Nagaon. 


