
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE; HOJAI::NAGAON

                                                   G.R.Case No: 300 of 2007

     U/S 143/323, IPC

           State
 
  Vs

1. Md Abdul Rezak.

2. Md Abdul Rauf.

3. Md Allaluddin.

4. Md Sekharul.

5. Md Faruq Ahmed.

                 …… Accused persons.
Present: Mr C.P. Talukdar, AJS

Evidence recorded on:       28.12.12
        05.04.13
        26.11.13
        29.01.14
        08.01.15
        

Arguments heard on   :      19.08.15

Judgment delivered on:      27.08.15
 

Advocate for the prosecution:         Ld Addl. P. P. Mr.Abdul Hasib.

Advocate for the defence      :         Ld Advocate, Mr. A.B.M. Siddique. 

Judgment

1. The case of the prosecution in brief is that the informant Md Kutubuddin Ahmed of 

village-  Bjhedeo  Ati  Gaon  under  Jamunamukh  P.S.  lodged  an ejahar  before  the  O/C 

Jamunakh P.S. on 21.04.07 stating interalia that on 20.04.07, at around 2 pm, he saw 

someone ploughing his paternal land with a tractor and he went near and asked the 

driver as to why he was doing so. At that moment, the accused persons who were hidden 

nearby and armed with weapons came and attacked him and abused him and threatened 

to kill him. Hence, the case.

2.  On receipt of the ejahar, the O/C Jamunamukh P.S. registered a Jamunamukh P.S. 

Case  No-10/07  u/s  143/326/506,  IPC  and  entrusted  one  Sri  Jogen  Hira,  A.S.I.  to 

investigate into the matter. The police after investigation submitted charge sheet against 

all the accused persons u/s 143/323, IPC. 

On appearance of all the accused persons, copies of the relevant documents were 

furnished  to  them and  after  hearing  both  the  sides,  particulars  of  the  offences  u/s 
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143/323, IPC were explained to all of them by my learned predecessor to which they all 

pleaded not guilty and claimed to be tried

   3.                        POINTS FOR DETERMINATION:-

 (i)   Whether  the  accused  persons  in  furtherance  of  their  common object  had 

formed an unlawful  assembly  on 20.04.07 at  around 2 P.M.  had formed an unlawful 

assembly and were members of the same and used criminal force against the e informant 

and thereby committed an offence punishable u/s 143, IPC as alleged?

(ii)   Whether  the  accused  persons,  while  forming  an  unlawful  assembly  in 

furtherance of their common object on the same date, place and around the same time 

had  voluntarily  caused  bodily  pain  to  the  informant  without  any  grave  or  sudden 

provocation and thereby committed an offence punishable u/s 323, IPC as alleged? 

4. The prosecution side to prove its case examined as many as five (5) witnesses.  

They are Md Moinuddin Choudhury as PW-1, Kutubuddin Ahmed as PW-2, Tazimuddin as 

PW-3, Abdul Mannaf as PW-4  and Shri Jogen Hira, the I.O. as PW-5. The prosecution 

side has exhibited the FIR as Ext-1, the Sketch Map as Ext-2 and charge sheet as Ext-3.  

Statement of the accused persons under sec-313 CrPC was recorded and the plea of 

all the accused persons was that of total denial. The accused persons however declined to 

adduce any evidence in their defence.

 I have heard the learned A.P.P and the learned counsel for the defense. I have also 

carefully gone through all the evidences adduced and have meticulously scrutinised the 

entire case records. 

5.    DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

   

To decide on the given points, the prosecution evidence is hereby discussed as follows. 

PW-1, Md Moinuddin Choudhury who happens to be the brother of the informant has 

stated that on the day of the incident, one persons was ploughing his land with a tractor 

and his brother had gone and asked him as to why he was ploughing their land, when the 

accused persons came and hit his brother and injured his leg with sticks and chain. He 

states that later the FIR was filed and the police took his brother for medical examination. 

He identified the accused persons.

PW-2, Md Kutubuddin Ahmed who happens to be the informant has deposed that 

he saw someone ploughing his land with a tractor and he went to his fields and saw 

Abdul Rezak and Faruk. When he asked them about the same, the accused persons along 

with many others came out and hit him. The accused, Sekhaul Haq hit him with a chain 

on his leg and Faruk Ahmed tried to hit him but he managed to run away. He also states 
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that6 Abdul Rauf, Allauddin, Mohd Ali and Jakir Hussain were also present. Later, he filed 

the F.I.R and exhibited the same as Ext-1. He states that the police had him medically 

examined.

PW-3, Tazimuddin has stated in his evidence in chief that he was playing cricket in 

the fields and saw the accused persons ploughing their fields. He came and informed his 

brother and when his brother resisted them, they hit his brother who received injury on 

his knee. When he raised a hue and cry, villagers came and the accused persons went 

away.

PW-4, Md Abdul Mannaf has stated in his evidence that on the day of the incident, 

he had gone to the market and when he returned home, he heard that there was a fight  

between the informant and Abdul Rezak.

PW-5, Sri Jogen Hira, the I.O. of the case has deposed that on being entrusted with 

the duty of investigation in the case, he visited the P.O and recorded the statements of  

the witnesses.  Later,  the accused persons were arrested and the victim was sent for 

medical  examination.  Later,  he  collected  the  medical  report.  After  completion  of  the 

investigation, the charge sheet was filed. He exhibited the Sketch Map as Ext-2 and the 

Charge Sheet as Ext-3.

6.    The learned advocate for the defence submits that for an offence of rioting u/s 147,  

IPC, it is imperative to know what constitutes such an act. Rioting as defined under the 

Indian Penal Code is the act of force or violence which is used by an unlawful assembly or  

any member thereof in prosecution of the common object. Hence any person to be guilty  

under the said section must first fulfill the primary ingredient of being a member of an 

unlawful assembly. Section- 141, IPC defines unlawful assembly as; 

Unlawful  Assembly:  “An  assembly  of  five  or  more  persons  is  designated  an 

"unlawful assembly", if the common object of the persons composing that assembly is-

First-To overawe by criminal force, or show of criminal force, 1[the Central or any State 

Government of Parliament or the Legislature of any State], or any public servant in the 

exercise of the lawful power of such public servant or Second-To resist the execution of 

any law, or of any legal process; or Third-To commit any mischief or criminal trespass, or 

other offence;  or Fourth-By means of criminal force, or show of criminal force, to any 

person, to take or obtain possession of any property, or to deprive any person of the 

enjoyment of a right of way, or of the use of water or other incorporeal right of which he 

is in possession or enjoyment, or to enforce any right or supposed right: or  Fifth-By 

means of criminal force, or show of criminal force, to compel any person to do what he is 

not legally bound to do, or to omit to do what he is legally entitled to do.”
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Explanation-An assembly which was not unlawful when it assembled, may subsequently 
become an unlawful assembly.

     

7. It is seen that except for PW-4, who apparently is a hearsay witness, all the other 

prosecuting witnesses have mentioned the presence of all the five accused persons at the 

alleged place of occurrence. Though, it is seen that the witnesses have not mentioned 

anything to the fact that the accused persons had assembled together at the same time 

or had been merely present, yet that they were present has been clearly brought out by 

all  the witnesses.  PW-3 in  his  cross examination has again asserted that  there were 

around 20 people present and though he is not aware as to how many persons have been 

named as accused in the case, he states that he knew the accused persons present. He 

further states that the accused, Sekharul was the one who hit the informant and he had 

seen the same. The defence has failed to elucidate anything to the contrary as regards 

the presence of the accused persons and has infact not even suggested to the PWs that  

they were not present at the relevant time. All the witnesses have corroborated to the 

fact that the accused persons were present and out of them, Sekharul was the one who 

hit the informant. Though both PW-1 & PW-3 could not say for sure who was driving the 

tractor, PW-2 who is the victim and the principal witness has again made it amply clear in 

his evidence that it  was Abdul  Rezak and Faruk who was found near the tractor.  His  

testimony and that of PW-1 & PW-3 have not been broken by the defence. Thus, there is 

no doubt as regards the presence of the accused persons at the time of alleged incident. 

8. Now,  from  the  definition  of  unlawful  assembly,  the  first  and  the  foremost 

condition is that it should consist of atleast five or more persons, who should meet for a 

common object. All of them need not have the same common object to begin with: it is  

enough, if the common object is developed subsequently. From all the evidence adduced 

as per the testimonies of PW-1, 2 & 3, it can be seen that the accused persons were  

present at the place of incident. Again from the cross examination of the PWs, it is seen 

that there was a land dispute existing between the parties. This is clear as PW-1 has  

stated that the accused persons claim that they have purchased the land while even PW-2 

states in his cross that there is a land dispute. Thus, the existence of land dispute only 

fortifies the fact that the accused persons had the motive to use force to claim the land 

and take possession and thus their presence at the relevant time must be presumed to be  

arising of the common object of taking possession of the land and resist any person. 

Though, the prosecution has not managed to show any intention on their part to use 

force and violence against the informant collectively, yet the very fact that they were all  

present along with others and ploughing the fields which was disputed shows that they 

had  come  prepared  to  meet  any  exigencies.  Herein,  there  is  no  doubt  that  the 
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prosecution has clearly brought out from the testimonies of the PWs that the accused 

persons were part of the assembly and that they had gathered together with a common 

object. It is clear that they had come with the intention to plough the land which was 

disputed and for the same were prepared to use criminal force. That they might have 

trespassed into the land in question is also highly probable and that the informant was in 

real possession of the same, as the defence has never even tried to suggest that they 

owned the land or brought out anything to show that they were the owners of the land. 

The evidence of the Pws only shows that the incident had taken place in the fields of the 

informant while in the cross examination, inspite of the fact that there was a dispute as 

regards the same being brought out, it was not asserted by the defence that the accused 

persons were in possession of the same or that the informant was not in possession. 

9.       Again,  it  is  seen that  PW-2 has emphatically  stated that  it  was the accused 

Sekharul who had hit him on his leg while Faruk tried to hit him. PW-3 also asserted with 

conviction that it was the accused Sekharul who hit the informant in the leg. Though, the  

prosecution failed to examine the medical office who had examined the victim and mark 

the medical report as Exhibit, there is no doubt that the victim, i.e PW-2 had been taken 

to the hospital for treatment on that day. Infact, all the 3 PWs including the victim have 

stated that he had received injuries on his leg and they have not deviated from the same. 

The defence also did not bring out anything contrary and the evidence of PW-5, the I.O. 

who states that he had the victim medically examined and collected the medical report 

only corroborates the fact that the victim had to be rushed for treatment, albeit for minor 

injuries.  Again,  though the  prosecution  is  seen to  have  failed  to  exhibit  the  medical 

report, its existence in the record cannot be overlooked and its contents though cannot 

be proved, the same also cannot be disputed, more so as the defence has not suggested 

to the I.O. or the victim that he had not received any injuries or had been taken for  

medical examination. Though, the prosecution has not shown any covert act on part of 

the accused, Abudl Rauf or Allaluddin or even Abdul Rezak, that they were present cannot 

be disputed. That the accused Sekharul had attacked the informant and caused injury to 

his leg also is made amply clear.

10.       From the evidence adduced it is found that all the witnesses have corroborated 

to the fact  that one of the accused person, Sekharul  had indeed caused hurt  to the 

informant while Faruk Ahmed had assaulted him. The learned advocate for the defence 

has stated that there are marked discrepancies in the statements of the witnesses and 

they are not reliable. He also submits that the witnesses are all members of the same 

family and so being interested witnesses cannot be relied upon. Now, the fact that the 

witnesses are related and are of the same family cannot itself be a ground to consider 



6

them interested witnesses and previous bad relations, if any cannot be a reason enough 

to show that the said incident had not taken place. The argument of the learned defence 

counsel cannot be accepted in all cases where the witnesses are relatives. It may happen 

that the incident could have been seen by family members only. Further, the fact that PW-

4 who apparently is an independent witness and though he had not seen the incident had 

heard that such a incident took place only shows that the same is not a concocted one. 

That PW-3 went on to inform his brother, PW-2 about the accused persons ploughing 

their land can be explained as it is they who would be interested in their own land and 

not  the other  persons who were also  playing cricket.  The  Hon’ble  Supreme Court  in 

Sucha Singh vs State of Punjab reported in  2003 Cr L.J 3876 (SC) has observed 

that,  “ the ground that the witness being a close relative and consequently  

being a partisan witness, should not be relied upon, has no substance. This  

theory was repelled by this court as early as in Dilip Singh’s case (AIR 1953 SC  

364) in which surprise was expressed over the impression which prevailed in  

the members of the Bar that relatives were not independent witnesses”.   It 

further held that “relationship is not a factor to affect the credibility of a witness.  

It is more often than not that a relation would not conceal the actual culprit  

and make allegation against an innocent person”.  Thus, herein the argument of 

the learned defence counsel cannot be accepted more so as apparently the incident had 

taken place in the fields and the only people who lived nearby were the accused persons 

and their family and the informant and that too at some distance. 

11. The learned  advocate  for  the  accused has  also  argued that  there is  a  land 

dispute between the two sides and the same has resulted in filing of the instant case.  

That there is some land dispute between the two families is evident from the cross of  

PWs as they have stated that the accused persons claim that they purchased the land. 

Infact, the defence also suggested to the PWs as to whether they have any objection to  

arriving at a settlement to which they were agreeable. This only can go on to show that 

here indeed was some incident. The defence cannot rest their defence on the ground that 

there  was  a  land  dispute  as  evidently,  it  has  been  brought  out  that  they  were  the 

perpetrators of the incident.

               It is found that the Hon’ble Supreme court as early as in 1972 had observed  

in  Shivaji  Sahebrao Bobade V State of Maharashtra reported in  AIR 1973 SC 

2622. “Even at this stage we may remind ourselves of a necessary social perspective in 

criminal  cases  which  suffers  from  insufficient  forensic  appreciation.  The  dangers  of 

exaggerated devotion to the rule of benefit of doubt at the expense of social defence and 

to the soothing sentiment that all acquittals are always good regardless of justice to the 

victim and the community, demand especial  emphasis in the contemporary context of 



7

escalating crime and escape.  The judicial  instrument  has a  public  accountability.  The 

cherished principles or golden thread of proof beyond reasonable doubt which runs thro 

the web of our law should not be stretched morbidly to embrace every hunch, hesitancy 

and degree of doubt. The excessive solicitude reflected in the attitude that a thousand 

guilty men may go but one innocent martyr shall  not suffer is a false dilemma. Only 

reasonable doubts belong to the accused. Otherwise any practical system of justice will 

then break down and lose credibility with the community. The evil of acquitting a guilty 

person light-heartedly as a learned author has sapiently observed, goes much beyond the 

simple  fact  that  just  one guilty  person has gone unpunished.  If  unmerited acquittals  

become general, they tend to lead to a cynical disregard of the law, and this in turn leads  

to a public demand for harsher legal presumptions against indicated 'persons' and more 

severe punishment of those who are found guilty. Thus too frequent acquittals of the 

guilty may lead to a ferocious penal law, eventually eroding the judicial protection of the 

guiltless. For all these reasons it is true to say, with Viscount Simon, that "a miscarriage of 

justice may arise from the acquittal of the guilty no less than from the conviction of the 

innocent. . . ." In short, our jurisprudential enthusiasm far presumed innocence must be 

moderated by the pragmatic need to make criminal justice potent and realistic.”

        Considering the above discussions, it can be said that the prosecution has been able 

to  prove  the  guilt  of  all  the  accused  persons  as  regards  their  presence  and  being 

members  of  the  assembly  which  of  whom  some  members  used  force  against  the 

informant. Though, there is nothing to link the overt act of causing hurt or assault to the 

victim to the accused Abdul Rauf and Allauddin, yet it cannot be denied that they were 

present and they must take the blame equally for the act of violence committed by the 

other members.  Therefore, from the discussions made above and after the scrutiny of 

the entire evidence, the prosecution can be said to have been able to prove the guilt of all  

the five accused persons mentioned above beyond all  doubt as being members of an 

unlawful  assembly and also having caused hurt  to the informant and accordingly are 

found guilty of the same.

12.                ORDER

Considering  the  discussions  made  above,  it  can  be  safely  presumed  that  the 

prosecution has managed to establish the guilt of the 5 accused persons viz. Abdul Rauf,  

Allauddin, Abdul Rezak, Faruk Ahmed and Md Sekharul beyond all reasonable doubt and 

accordingly, they are all convicted u/s 143/323, IPC only.  

13.   I have not considered section 3 & 4 of The Probation of Offenders Act, 1958 or 

section-360 of the Code of Criminal Procedure, 1973 as the act done by the convicted 
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persons  disrupts  the  harmony  and  peace  in  society  especially  since  it  was  done 

collectively. Further no disputes even if it relates to property which is no doubt dear to 

everybody give license to anybody to take the law in their own hands. The accused could 

have taken recourse to other avenues of law available before them. Even if there was any 

differences regarding boundaries between both the sides, that is not an excuse to cause 

injuries to others and more so to women. Though the convicted persons are not habitual 

offenders, if they are released on probation, it will set a bad example and people will start  

to take law in their own hands and disrupt public peace and tranquility.

14.   Heard the convicted persons on the point of sentencing. They pleaded for mercy 

and ask for leniency considering their age and poor economic condition. Further, they also 

state that this is their first offence and that the said incident occurred in the heat of the 

moment and they fully regret it. Besides they also pray that the fact that they are the only 

bread winners for their families may also be considered.

15.  Considering all these aspects and the fact that the trial has dragged on for 8 long 

years, I have showed some leniency towards the convicted persons and feel a sentence of 

fine only will suffice the ends of justice. Accordingly, the convicted person Md Sekharul  is  

sentenced to pay a fine of Rs 500/- ( Five Hundred Only) for the offence u/s 143, IPC I/D 

to undergo 1 month S.I. and pay a further fine of Rs 700/- ( Rupees Seven Hundred only) 

for the offence u/s 323, IPC I/D to undergo 1 month S.I. The remaining 4 convicted 

persons viz Abdul Rauf, Allauddin, Abdul Rezak, Faruk Ahmed are sentenced to pay a fine 

of Rs 500/- each ( Rupees Five Hundred only) for the offence u/s 143, IPC I/D each of 

them to undergo 1 month S.I. and further pay a fine of Rs 200/- each ( Rupees Two 

Hundred only) for the offence u/s 323, IPC I/D each of them to undergo 1 month S.I. 

16.       A copy of the judgment is to be given to the accused persons free of cost.

      Given in my hand and under the seal of this court on this 27 th day of August, 

2015.

        Typed by me:                                SDJM, Hojai, Nagaon.
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                                    APPENDIX

A.     Prosecution Witnesses:-

             PW-1: Md Moinuddin Choudhury.

             PW-2: Md Kutubuddin Ahmed.

             PW-3: Md Tazimuddin.

   PW-4: SMd Abdul Mannaf.

   PW-5: Shri Jogen Hira. (I.O.)    

B.      Defence Witnesses:-

             NONE

C.     Prosecution Exhibits:-

   Ext-1: FIR.

   Ext-2: Sketch Map.

   Ext-3: Charge Sheet.

D.     Defence Exhibits:-

    NONE.

      

SDJM, Hojai, NAGAON.


