
IN THE COURT OF S.D.J.M. AT SANKARDEVNAGAR, HOJAI.

  G.R.NO. 407/2011

  U/S 341/325/34 I.P.C.

                                                STATE.

                                                  Vs

Md. Mohibur Rahman.
Md. Motibur Rahman.------------------- Accused Persons.

Present: V. K. Singh. A.J.S.

For Prosecution: Ld. A.P.P. A. Hasib.
For Defence: Ld. Ad. R. K. Agarwal, N.B.Saikia.

Evidences Recorded on: 6/9/12, 9/11/12, 18/12/12, 12/6/14, 2/8/14.
Arguments heard on: 8/9/14, 20/9/14.
Judgment Delivered on: 29/9/14.

                                               J U D G M E N T

1. Prosecution’s case in brief  is  that  on 19/4/2011 at  about  9.30 PM, 
when Saiful Alom was returning from the house of his brother in law 
towards his home on his motorcycle, then on the way, above named 
accused persons restrained the Saiful Alom and assaulted him by iron 
rod and wood piece and caused grievous hurt to him, hence this case.

2. After  completion  of  investigation  I.O.  submitted  charge  sheet  for 
offences  u/s  341/325/34  I.P.C.  against  the  accused  persons.  When 
accused  persons  appeared  to  the  court,  then  copies  of  relevant 
documents were furnished to them. Considering materials on record 
charges for  offences  punishable  u/s  341/325/34 I.P.C. were framed 
against the accused persons. When these charges were read over and 
explained to the accused persons, to which they pleaded not guilty and 
claimed to be tried.

3. Prosecution  side  examined  7  witnesses  including  M.O.  and  I.O. 
Defence  side  did  not  give  any  evidence.  Examination  of  accused 
persons were recorded u/s 313 Cr. P.C. I Heard arguments for both 
sides.

4. Points For Determination in this case are as follows:

A. Whether  the  accused  persons,  in  the  furtherance  of  their 
common intention, wrongfully restrained Saiful Alom? 

B. Whether the accused persons, in furtherance of their common 
intention voluntarily caused grievous  hurt to the Saiful Alom?
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5. To determine these points I see evidences given by prosecution side. 
In this case informant as pw1 deposed that, on 19/4/11 at about 9 PM, 
when Saiful Alom was returning from the house of his sister then on 
the way accused persons restrained that Saiful Alom. That on being 
informed over phone by her son in law, pw1 went there and took her 
injured son to the hospital. Then on next day pw1 lodged FIR. Pw1 
cleared that she did not see the incident and that she heard it form 
victim and son in law of pw1. In her cross examination pw1 deposed 
that it was a dark night. That P.O. is 2 km away from Police station, 
but she went at P.S. on next day evening. Pw1 cleared that she did not 
go to Police on the night of incident. 
              Pw2 is the alleged victim. He deposed that, on 19/4/11 at 
about 9/9.30 PM he was returning from the house of Mujibur Rahman 
on his bike then accused persons were waiting on the way. That on 
seeing  the  accused  persons  pw2  stopped  his  bike.  Then  accused 
Mahibur assaulted by iron rod upon the left leg of pw2 and pw2 fell 
down. Then accused Motiur tried to assault pw2 and by chance blow 
was from the opposite side of the sharp weapon upon the head of pw2 
and pw2 got injuries on his head. That on hearing cry of pw2 mother, 
sister and brother in law of pw2 came there. Then accused persons left 
the  place.  Then  pw2  was  taken  to  Udali  P.P.  and  from  there  to 
hospital that leg was fractured and head of pw2 was injured. As per 
pw2 till  date  his  leg  has  problem due  to  the  assault.  In  his  cross 
examination pw2 deposed that at the P.O. his brother in law Mujibar 
came and met  the  accused  persons.  That  house  of  accused  and of 
Mujibar are adjacent and house of pw2 is 1km away from there. Pw2 
also cleared that it was dark night and pw2 saw accused persons in the 
light of motorcycle. As per pw2 on same night he went to police out 
post stayed there for 10/15 minutes and then went to Lanka hospital 
from there he was referred to HAMM Hospital, Hojai. As per pw2 no 
FIR was lodged at that night. Pw2 deposed that incident took place on 
the turning of the road. Pw2 denied any kind of previous enmity with 
accused persons. 
             Pw3 is the said brother in law from whose house pw2 alleged 
to be returned. Pw3 Mujibur Rahman deposed that, when pw2 was 
returning from the house of pw3 then from 50 meters away from the 
house of pw3, accused persons assaulted pw2 by iron rod and then 
pw2 fell down from his bike. Then on hearing cry of pw2, pw3 went 
to P.O. and saw both accused persons there. That accused Motiur had 
wooden-iron weapon and Mahibul had iron rod in their hands. Then 
accused persons  left  the place.  That  pw2 sustained  injuries  on  his 
head and leg.  Then  pw2 was taken to  the  police  station  and then 
hospital. As per pw3 police seized motorcycle of pw2. that pw2 took 
medical  treatment  for  45 days,  and yet  not  fully  recovered.  In  his 
cross examination pw3 deposed that earlier also he deposed in one 
case against accused persons. As per pw3 also incident took place at 
turning on the road where there is a drain. As per pw3 at P.O. other 
nearby people also came. That when pw3 reached P.O. then found the 
pw2 as lying on the earth. That pw3 had torch in his hand and he 
stated to police about it. As per pw3 in the same night he lodged FIR 
at P.S. That police seized motorcycle of victim on next day from P.O. 
In the rest part of his cross pw3 denied facts suggested by defence. 
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         Pw4 is the Saidur Rahman. He deposed that when pw2 returned 
from the house of pw4 then accused persons beaten pw2 and broken 
leg of pw2. That when pw4 reached the P.O. then saw the victim as 
lying on the earth. Then accused persons fled away from the P.O. pw4 
also proved his signature upon ext. 2 seizure list.  In his cross pw4 
deposed that he did not go to Police station and that on the next day of 
incident he signed ext. 2 at P.O. but does not know as what is written 
in it.  That when pw4 reached P.O. then victim was senseless.  Pw4 
deposed that earlier also he lodged one case against the accused. As 
per  pw4  also  at  P.O.  50/60  people  came.  Then  pw4  denied  facts 
suggested by defence. 
          Pw5 is Hasina Mumtaz. She deposed that on the night of 
incident when pw2 was returning from the house of pw5 then pw5 
heard cry of pw2 and rushed at P.O. and saw that accused persons 
were beating the  pw2.  That  pw2 sustained injuries  on his  leg and 
head. That on seeing pw5 and others accused persons left the place. 
That police seized rod and other weapon from P.O. vide ext. 2. pw5 
proved  her  signature  over  ext.2.  As  per  pw5 she  signed  ext.  2  at 
hospital.  That  police  sized  rod  and  kothar  on  next  morning.  That 
when pw5 reached P.O. then found pw2 as lying on the road and in 
almost senseless condition. As per pw5 also about 30/40 people came 
at P.O. As per pw5 she identified accused persons in the torch light. 
As per pw5 victim was lying on the side of road. In her further cross 
pw5 denied facts suggested by defence. 
       Pw6 is M.O. who deposed that  he was at  casualty  ward at 
HAMM hospital on 20/4/11. That at 1.30 AM he examined pw2 and 
found stiched injuries on his knee and right frontal of head. That pw6 
suspected that left leg of pw2 was broken. As per pw6 injuries were 
fresh, grievous and caused by blunt weapon. In his cross examination 
pw6 deposed that the suspected fracture could be detected by x-ray 
but no x-ray was done at the time of examination. Pw6 cleared that 
injured  was  not  escorted  by  any  police  personnel  nor  any  one 
identified the injured. Pw6 opined that such injury may be caused due 
to fall also.  Pw7 is I.O. who deposed that on 20/4/11 he was incharge 
of Udali O.P. that on that day FIR was lodged and pw7 was endorsed 
for  investigation.  Then  pw7 visited  P.O.  drew sketch  map,  seized 
offensive  weapons  from  P.O.  and  lastly  on  conclusion  submitted 
charge sheet.  In his cross examination I.O. cleared that on 19/4/11 
there was not any FIR. That firstly victim was sent to Lanka P.H.C. 
but he did not submit injury report from Lanka P.H.C. I.O. further 
admitted  that  he did not  sent  victim to HAMM hospital  on police 
requisition. I.O.also cleared that he did not seize the motorcycle of 
victim.  I.O.  confirmed  that  victim  did  not  state  to  him  that  he 
identified accused persons in the light of motorcycle, and that pw5 
also did not state that she identified the accused persons in the torch 
light.

6. Now after analysing the evidences on record I find that prosecution’s 
story starts from 19/4/11 at 9 P.M. Then the prosecution’s version is 
that FIR was lodged on 20/4/11 at 4P.M. So in this way certainly there 
is delay of almost  one day.  On this point Ld. Counsel  for  defence 
submitted decision of Honourable Supreme Court in 2003 SCC(Cri) 
326  in  which  Honourable  Apex  Court  reiterated  the  settled 
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proposition of law that delay is to be reasonably explained and that 
circumstances of the case are to be seen for that. But in this case at 
hand in  the  place  of  explanation  of  delay,  pws gave  contradictory 
facts. As per pw3 he lodged FIR on the very night of incident. But 
pw1 who is informant of this case cleared that she did not go to P.S. 
on the same night of incident and lodged FIR on next day. Even I.O. 
cleared that on same night no Fir was registered. At the same time, the 
alleged victim/pw2 deposed that he was taken to the P.S. first where 
he was for some minutes and then from there to the hospital. But this 
version is not supported by informant/pw1 nor by I.O. So on this point 
I find that explanation of delay in lodging FIR is not there rather it 
raise question that why FIR was not so lodged at same night, if victim 
was brought at P.S. and kept for 10/15 minutes. 
              Then I find that as per evidences given by pws, pw1 is not the 
eye  witness  and  pw2,  pw3,  pw4,  pw5  claimed  themselves  as 
eyewitnesses.As  per  the  evidence  given  by  pws,  The  alleged 
victim/pw2 was alone when incident took place and on his cry other 
pws went to P.O. and saw the victim as lying on the earth, and then 
accused persons fled away. So victim/pw2 is the best witness in this 
case from prosecution side.Here it is important to note that the victim 
himself  deposed  that  he  stooped  his  motorcycle  when  he  saw  the 
accused persons. So victim himself wiped out the possibility of any 
wrongful restraint by accused persons. Now,  As per victim he was on 
motorcycle, and it was a dark night. That he saw the accused persons 
in the light of motorcycle. Then as per pw2 one accused assaulted him 
by iron rod and pw2 fell down. If version of pw2 is taken as it is, then 
after first assault he fell down and but natural his bike also fell down, 
then the head light of bike cant in the earlier position to make the P.O. 
enlighten to see further acts of accused persons. But then also version 
of victim is that another accused assaulted him by kothar but it fell 
from  opposite  side.  This  fact  stated  by  victim  requires  minute 
observation  and it  can  be  possible  only  when everything is  clearly 
visible. So I find that version of victim is not supported by the very 
circumstances  placed  by  him about  the  P.O.  further  all  other  pws 
deposed  that  when  they  reached  pw2  was  senseless.  Then  facts 
deposed by pw2 as who came at P.O. clearly was not so observed by 
him at P.O. Pw3 also claimed to be an eye witness. He deposed that he 
saw accused persons at P.O. and rod and kothar in their hands. But this 
pw3 did  not  clear  as  how he  saw so  in  dark  night.  This  pw gave 
another inconsistent fact that police sized motorcycle of victim also, 
but as discussed earlier, I.O. denied any such seizure. Pw3 claimed to 
be informant but this fact also is beyond the materials on record. In the 
cross pw3 cleared that  though accused persons are  his  brothers  but 
there is previous enmity  between them, so evidence of pw3 requires 
caution in analysis. Pw4 also gave no explanation as how he saw the 
accused persons at P.O. in the dark night. Pw5 gave explanation that 
she saw accused persons in torch light. But version of pw5 was taken 
as contradiction by defence and I.O. confirmed that pw5 did not state 
this fact to I.O. In the same way, I.O. deposed that even victim did not 
state to him that he saw the accused persons in the light of bike of the 
victim.  In this case pw6 is M.O. whose evidence clearly show that 
victim was not sent, escorted to him, nor was identified by any police 
personnel.  This  is  a  serious  deficiency  from  prosecution  side  as 
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question of identity of the person so examined by pw6 as victim of this 
case totally unanswered. M.O. gave evidence that victim was earlier 
examined by another doctor, and as per I.O. it was by doctor Lanka 
P.H.C. but I.O. himself deposed that no such medical paper is from 
Lanka PHC. It is the serious lapse from I.O. it is also important to note 
that M.O. did not prove alleged injury report of the victim, and his 
evidences discloses that with out x-ray it was not possible to him to 
give  clear  opinion as  whether  injuries  were  grievous.  So only  oral 
evidence led by M.O. is not sufficient to hold that victim sustained 
grievous  hurt.  Further  on  the  point  that  whether  accused  persons 
caused any hurt to the victim, prosecution side exhibited seizure list as 
ext.2. Seizure witnesses proved their signatures upon ext.2. But as per 
pw3 bike was seized vide ext. 2 which is totally denied by I.O. and 
contents  of  ext.2  itself.  Pw5  deposed  that  she  signed  ext.2  in  the 
hospital, where as ext.2 was stated to be prepared at P.O. It is admitted 
by I.O. and clear from the record that alleged seized articles vide ext.2 
were  never  produced   before  the  court,  even  it  was  not  produced 
before the concerned magistrate for seen. It is another major lapse is 
found in the role of I.O. Apart from this upon its examination ext.2 
speaks that it contains no date of the seizure. Even no witness, and I.O. 
put date with their signatures, nor date is written any where. So ext.2 
itself is not clear as when it was so prepared. So the very seizure list, 
ext.2 is not as per the norms of law in this case. On the point of seizure 
apart from the afore said defects, if I see the story placed by pws, then 
it  is  clear  that  none of  them gave any even inference that  accused 
persons thrown the alleged weapons at P.O. The alleged seizure was 
made from P.O. which is a road, on the next day as per prosecution’s 
version. Then certainly accused persons had to left the article so seized 
there. But no evidence is there to even hint that fact. There is not any 
evidence to show that seized articles were used by accused persons, 
and clear cut position is that articles were no seized either from actual 
or constructive possession of the accused persons. So on the point of 
seizure  I  find  that  prosecution  failed  to  prove  the  even  seizure  of 
articles vide ext.2, The ext.2 is also not self sufficient document, and 
even  presuming  the  seizure  vide  ext.2  there  is  no  link  with  these 
articles  with  accused  persons.  So  on  this  points,  prosecution  side 
totally failed. At the same time it was also required by Prosecution that 
alleged bike of victim was to be seized and examined by MVI, the 
very bike in which head light victim alleged to identified the accused 
persons was important evidence fro prosecution, but I.O. is the best 
person to know as why he did not do so, when it was available before 
him. 
           Apart from this as deposed by all pws, many nearby people 
came at P.O. but I.O. examined only the relatives of complainant and 
victims.  Pw3  and  pw4  are  having  previous  enmity  with  accused 
persons but  then also I.O. did not  take any burden to examine any 
independent witness, which also creates doubt upon the sanctity of the 
fair investigation. 
So at  this stage of my discussion I  find that  medical  evidences are 
totally  insufficient  to  show  that  victim  sustained  grievous  injuries, 
seizure is not proved nor connected with accused persons, to show that 
those  alleged  weapons  were  used  in  alleged  assault  by  accused 
persons, the probability to see the incident by alleged pws and even the 
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alleged victim is doubtful as well as the identification of accused by 
them. So from all aspects I find that prosecution side failed to prove 
the  case  beyond  all  reasonable  doubts  and  hence  both  points  for 
determination are decided in negative. 

7.                                         O R D E R

Accused Md. Mohibur Rahman and Motibur Rahman are acquitted 
from the charges of this case u/s 341/325/34 I.P.C. and set at liberty. 
The concerned bail bonds are extended for further 6 months.

                                           Given under my own hand and seal of this  
court, on this 29th day of September, 2014.

                                                                         V.K.Singh.

                                                       S.D.J.M. Sankardevnagar, Hojai.
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