
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M)  
AT HOJAI 

 
M. R. 14/2013 
u/s 125 Cr.P.C. 

 

Purna Shill @ Chanda 
-vs- 

Subhash Shill. 
 

PRESENT:  A. J. BORAH, A.J.S. 
  S.D.J.M.(M).,  
  Hojai. 
 

Ld. Advocate for the 1st Party:  Mr. S. R. Choudhury. 
Ld. Advocate for the 2nd Party:  Mr. A. B. M. Shahin. 
 

Evidence recorded on:  03-08-2013 and 02-09-2013. 
Argument heard on:   20-09-2013. 
Judgment delivered on: 04-10-2013. 
 

J U D G M E N T 

(1) This is a proceeding u/s 125 Cr.P.C. Foremost, the factual matrix, sans 

unnecessary details, is alluded as under. 

(2) The 1st party Purna Shill @ Chanda (hereinafter the ‘petitioner’) married the 

2nd party Sri Subhash Shill (hereinafter the 'O.P.') seven years back as per 

Hindu customs and rites and led conjugal life at the O.P.’s house and out of 

the conjugal bliss, they were blessed with a male child, named Shayan Shill, 

now aged six years. It is alleged that soon after their marriage, the O.P. used 

to demand `50000/- as well as other articles for which the O.P. along with 

his family members used to harass her mentally as well as physically. It is 

alleged that when the petitioner failed to fulfill the demands, the O.P., on 10-

04-2008, assaulted the petitioner, took her along with the minor child to her 

parent’s home and left her there. Petitioner, since then, has been living at 

her father’s house. The petitioner has no source of income. O.P. has neither 

taken care nor provided any maintenance to the petitioner. The O.P. has 

landed properties and earns a handsome amount per month. The petitioner 

prays for a monthly maintenance of `5000/- for herself and `3000/- for her 

minor child from the O.P. 

(3) O.P. entered his appearance and filed his written-statement, while admitting 

the marriage with the petitioner denied, inter-alia, the allegations leveled by 

the petitioner. The O.P. contends that he has tried several times to 

compromise the dispute with his wife but in vain. It is contended that the 
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petitioner is refusing to live with him without any reason or rhyme but the 

O.P. has left his doors open to receive the petitioner back. O.P. claims that 

he is a daily wage earner and is a landless person. O.P. claims that he is 

ready to give all due respect to his wife. O.P. prayed for dismissal of the 

case. 

(4) From the pleadings of the parties, the fact of marriage between the 

petitioner and O.P. is not at dispute as the same is admitted. 

(5) For proper adjudication of the case, the following points for determination 

are laid out. 

POINTS FOR DETERMINATION

(1) Whether the petitioner has any just and reasonable cause to refuse to 

live with the O.P.? 

(2) Whether the petitioner is unable to maintain herself? 

(3) Whether the O.P. has sufficient means to maintain his wife? 

(4) Whether the O.P. has refused or neglected to maintain the petitioner? 

(5) Whether the petitioner is entitled to maintenance? 

(6) What should be the quantum of maintenance? 

(6) The petitioner Purna Chanda Shill examined herself as P.W.1. On the other 

hand, O.P. Subhash Kumar Shill examined himself as D.W.1, one Rakhal Das 

as D.W.2 and Pranab Roy as D.W.3. 

(7) I have heard the arguments advanced by the learned advocates, Mr. S. R. 

Choudhury and Mr. A. B. M. Shahin, for the petitioner and O.P. respectively. 

(8) My decision on the points for determination is as hereunder. 

DECISION, DISCUSSION AND REASONS THEREOF 

Point No. 1: 

(9) The petitioner has alleged that she was harassed by the O.P. as the 

petitioner failed to fulfill the demand of money made by the O.P. The 

petitioner examined herself as the P.W.1. She deposed in her evidence that 

the O.P. and his family members demanded money from, assaulted her and 

later, the O.P. brought her to her father’s house and left her there. P.W.1 

deposed that the O.P. neither visited her nor provided maintenance to her. 

Put to cross-examination, P.W.1 stated that she will not return even if the 

O.P. wants to take her back. P.W.1 denied the suggestion that the O.P. did 

not demand any money from her or assaulted her. 

(10) The petitioner was cross-examined by the O.P. and there is nothing in her 

cross-examination that would lead me to disbelieve her in respect of the 

factum of demand or harassment or her leaving behind at her father’s house 
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by the O.P. from the matrimonial home. 

(11) On the contrary, D.W.1 Subhash Shill deposed that he lived with the 

petitioner in her mother’s house as a ghar jamai for three years but thought 

of leaving her house as the society spoke otherwise but she refused to 

return. D.W.1 deposed that his in-laws harassed, assaulted and drove him 

out of the house. D.W.1 deposed that he went to bring the petitioner to his 

house but he was humiliated and sent back. In cross-examination, D.W.1 

stated that has not filed any case against the petitioner. 

(12) D.W.2 Rakhal Das deposed that after three-four days of marriage, the 

petitioner went to her father’s house and never returned to the O.P.’s house 

and later, the O.P. used to live with the petitioner’s at her house. In cross-

examination, D.W.2 stated that the O.P. told him about living as ghar jamai. 

D.W.2 stated that he does not why the petitioner left the O.P.’s house. 

(13) D.W.3 Pranab Roy deposed that after three-four days of marriage, the 

petitioner went to her father’s house and never returned to the O.P.’s house 

as she despised living with the O.P. in his kutcha house. Put to cross-

examination, D.W.3 stated that if the O.P. has demanded money from the 

petitioner, he has not heard about it. 

(14) In this case, the petitioner has shown that she has a cause to refuse to live 

with her husband because of the demand of monies and assault by O.P. on 

her. Though the petitioner was suggested in her cross-examination that the 

O.P. neither demanded money nor assaulted her but the said suggestion was 

outright denied by the petitioner. P.W.1 has deposed that the petitioner was 

left behind at her father’s house as she could not fulfill the demands of the 

O.P. The evidence of D.W.s show that they have unanimously deposed that 

the O.P. lived as a ghar jamai after the petitioner left the O.P.’s house soon 

after three-four days of marriage. But the said fact has not been pleaded in 

the written-statement and hence, the said piece of evidence is not taken into 

account for being beyond pleading. The other contention of D.W.s is that the 

petitioner never returned to O.P.’s house but it has not been deposed as to 

why the petitioner did not return to the O.P.’s house. The evidence of D.W.2 

reveals that he does not know why the 1st party left the O.P.’s house. 

D.W.3’s evidence discloses that he has not heard about any harassment 

meted out to the petitioner. The evidence of D.W.s clearly shows that they 

are not in a chord of corroboration and their evidence is not reliable. Another 

aspect attracting the eyes is that the O.P. has divulged in his evidence about 

being harassed and assaulted by the petitioner and being driven out of the 

petitioner’s house. Even if, for the sake of argument, it is to be believed that 
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the petitioner assaulted the O.P., then it is surprising that the O.P. neither 

lodged a case against his wife or his in-laws nor ever attempted to bring 

back his wife himself. D.W.1 only deposed that he is ready to bring his wife 

back. The question is when?  

(15) The evidence of P.W.1 clearly shows that the O.P. only visited the petitioner 

once but he never came to take her back to the matrimonial home. 

Moreover, the petitioner also is not willing to return to him. It cannot be 

believed, in the attending facts of the case, that the petitioner is willingly and 

intentionally refusing to live with the O.P. 

(16) The burden lies on petitioner to establish her case. It appears the P.W.1 

clearly deposed about O.P.’s demand of money and her being physically 

assaulted by O.P. and her left out of the matrimonial home. Now the onus 

shifts on O.P. in the facts of the case to prove that it was not so because of 

petitioner’s adamancy not to continue leading conjugal life with him as 

alleged by the O.P. due to his impoverished existence. But it appears that 

O.P. could not shift the onus back to the petitioner in this regard by leading 

cogent evidence. 

(17) In such circumstances, the petitioner has been able to show that she has 

sufficient cause to refuse to live with her husband. That the relationship of 

the petitioner and the O.P. is not in living terms can also be inferred from the 

fact that O.P. had never visited the petitioner and he has, till date, not 

elicited any intention to bring the petitioner back with all sincerity. No valiant 

effort was made by the O.P. to give effect to bring the petitioner back to his 

home, who was driven out. 

(18) Thus, for all the foregoing discussion, it can be inferred that the petitioner 

has just ground to refuse to live with her husband/O.P. This point is decided 

in favour of the petitioner. 

Point No. 2 

(19) Under the law, the burden is placed in the first place upon the petitioner to 

show that the means of her husband (O.P.) are sufficient. In the instant 

case, there is no dispute that the O.P. has the requisite means. But there is 

an inseparable condition which has also to be satisfied that the petitioner 

was unable to maintain herself. These two conditions are in addition to the 

requirement that the husband must have neglected or refused to maintain 

his wife. The O.P. has placed material to show that the petitioner was 

earning some income. That is not sufficient to rule out application of Section 

125Cr.P.C. It has to be established that with the amount she earned, the 

petitioner was able to maintain herself and her minor son. Whether the 
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estranged wife was unable to maintain herself, has to be decided on the 

basis of the material placed on record. Where the personal income of the 

wife is insufficient, she can claim maintenance under Section 125 Cr.P.C. The 

test is whether the wife is in a position to maintain herself in the way she 

was used to at the place of her husband. 

(20) The phrase “unable to maintain herself” would mean that 

means available to the estranged wife while she was living with her husband 

and would not take within itself the efforts made by the wife after desertion 

to survive somehow with a minor child. The expression “unable to maintain 

herself” does not mean that the wife must be absolutely destitute before she 

can apply for maintenance under Section 125 Cr.P.C. 

(21) The petitioner has stated that she is unable to maintain herself. P.W.1 clearly 

deposed that after she was left at her father’s house, she has been residing 

at her father’s house ever since. D.W.1 has deposed that the petitioner 

works in a Anganwadi school. P.W.1 has admitted that she is an anganwadi 

worker and earns `1500/- per month. 

(22) No doubt, the petitioner is an anganwadi worker. It is well-known that 

anganwadi was started by the Indian government in 1975 as part of 

the Integrated Child Development Services program to combat child hunger 

and malnutrition and a typical Anganwadi centre also provides basic health 

care in Indian villages. Apparently, the petitioner’s salary is a pitiable `1500 

per month, which is about one tenth of the salary of government peons. 

(23) The petitioner has sufficiently proved that she has no independent source of 

income and the same remained unassailed. It is an ignominy, when the 

husband is an able-bodied person and has a straight income and due to the 

disparity between the spouses, the wife as well as the minor child has to 

suffer and live on the earnings of others. The O.P. has also not led any 

evidence to show that the petitioner having a source of income is able to 

maintain herself as well as minor child. In the present day scenario, `1500/- 

per month cannot be termed as sufficient income to maintain two persons.  

(24) The above discussion clearly shows that the petitioner is unable to maintain 

herself. This point is decided against the O.P. 

Point No. 3: 

(25) The petitioner as P.W.1 has stated that the O.P. has landed properties, works 

in a private company and earns about `12000/- per month. The O.P. as 

D.W.1 has claimed that he works in a garage and earns `2500/- per month. 

D.W.2 supported the testimony of D.W.1 in this regard. None of the party 

could sufficiently show about the actual income of O.P. but for the 
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unrebutted evidence of P.W.1, it can be inferred that the O.P. earns not less 

than `10000/- per month from all his sources and working in a garage. 

(26) Nonetheless, it is clear that the O.P. has a source of income. In view of the 

above and considering the fact that the Section 125 Cr.P.C. is a beneficial 

social legislation, the amount, that is, `10000/- is taken to be the monthly 

income of the O.P. as he has not been able to account for his actual monthly 

income. 

(27) Thus, the O.P. has sufficient means of income and the monthly income of the 

O.P. is `10000/-. This point is decided against the O.P. 

Point No. 4: 

(28) It is an admitted position that the petitioner has not returned to the O.P. as 

the latter has assaulted the petitioner for not fulfilling the demands of O.P. It 

is also an admitted position that the O.P. has sufficient means to maintain his 

wife and the child. D.W.1 has admitted that he has not paid any maintenance 

to the petitioner, she being his wife, which goes on to show that the O.P. has 

refused and neglected to maintain the petitioner (and the minor son). 

(29) In these premises, it is held that the O.P. has refused and neglected to 

maintain his wife and the minor child. This point is decided in favour of the 

petitioner. 

Point No. 5: 

(30) O.P. has contended that the petitioner is not entitled to get maintenance 

under Section 125 Cr.P.C. because he has is the only earning member of his 

family consisting of his father, mother and brother and three married sisters 

and thus, he has no capacity to maintain the petitioner separately. 

(31) In the case at hand, it has already been decided in the foregoing Point No.1, 

that there was no valiant effort by the O.P. to take the petitioner back to his 

matrimonial home, which goes on to show that the petitioner has just and 

reasonable cause to refuse to live with her O.P. and as such, it can be 

surmised that the petitioner as well as the minor son are entitled to 

maintenance. 

(32) For these reasons, the petitioner is entitled to maintenance. This point is also 

decided against the O.P. 

Point No. 6: 

(33) It has already been held that the monthly income of the O.P. is `10000/- per 

month. The minor son is now seven years old, probably going to school. 

Taking into account the status of the parties and the monthly income of the 

petitioner and O.P., I reckon, `2500/- and `1500/- should suffice as monthly 
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maintenance to the petitioner and the minor son respectively, which is 

neither sumptuous nor impecunious in the facts and circumstances of the 

case. The petitioner is an adult female as such considering the standard of 

living and the status enjoyed in the society, the maintenance is fixed at 

`2500/- per month and `1500/- for the minor daughter to be paid by the 

O.P. This point, too, is decided in favour of the petitioner. 

O R D E R 

(34) In view of the above discussions and the decisions so reached in the Point 

Nos. 1, 2, 3, 4, 5 and 6, it is ordered that the O.P. do pay monthly 

maintenance of `2500/- (Rupees Two Thousand Five Hundred Only) to the 

petitioner and `1500/- (Rupees One Thousand Five Hundred Only) to the 

minor son. The minor son shall be entitled to such monthly maintenance till 

he attains the age of majority. The maintenance is made effective from the 

date of this order and is to be paid within the first seven days of each 

succeeding English calendar month.  

(35) O.P. is also directed to pay `1000/- as costs to the petitioner u/s 126(3) 

Cr.P.C. 

(36) Let a copy of this final order/judgment be furnished to the petitioner free of 

cost. 

(37) This Misc. case stands allowed on contest. 

GIVEN under my hand and seal of this Court on this 04th day of October, 

2013 at Hojai. 

 
 
 
  

(A. J. BORAH) 
 S.D.J.M.(M), 
 Hojai. 
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