
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 
AT HOJAI 

 

PRESENT:  A. J. BORAH, A.J.S. 
  S.D.J.M.(M), 

Hojai. 
 

G.R. Case No. 115/2001 
u/s 143/448/323/324 I.P.C. 

 

STATE 
-vs- 

Nandlal Baidya, 
Nikhil Baidya, 

Gautam Baidya, 
Amar Dey, and 

Samir Sen. 
 

For the Prosecution:  Mr. Abdul Hasib, Ld. Asstt. P. P. 
For the Accused Persons:  Mr. N. R. Sen and Ms. O. Talukdar, Ld. Advocates. 
 
Evidence recorded on:  20-10-2010 and 01-09-2012. 
Argument heard on :  13-03-2013 and 30-03-2013. 
Judgment delivered on : 11-04-2013. 
 

J U D G M E N T 

1. The prosecution case in short, culminating in this judgment, started with 

the lodging of an ejahar by P.W.1, Kalyani Majumdar, reporting, inter-alia, 

that on 15-02-2001 at about 5 PM, accused persons Nandal Baidya, Nikhil 

Baidya and other persons, illegally entered into the informant’s shop, 

started threatening her. It is reported that the accused persons, armed 

with dao, lathi, etc., also assaulted her and one Gita Paul causing injuries. 

2. The Lumding P.S. received the ejahar and registered it as Lumding P.S. 

No. 15/2001 u/s 448/506/323/324/34 IPC. The police conducted its usual 

investigation and laid down charge-sheet against the said accused persons 

Nandalal Baidya, Nikhil Baidya, Amar Dey, Gautam Baidya and Samir Sen 

u/s 143/448/323/324 IPC. Hence, the case. 

3. The accused persons entered their appearance. Upon perusal of materials 

on record and hearing both sides so also finding a prima-facie case 

against the accused persons, a formal charge u/s 143/448/323/324 IPC 

was framed by the then learned J.M.F.C., Hojai, particulars read over and 

explained to them, to which they pleaded not guilty and claimed to be 

tried. Hence, the trial. 
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4. Prosecution examined a couple of witnesses in support of its case. 

Defense plea is of total denial. For the incriminating evidence, the accused 

persons were examined u/s 313 Cr.P.C. who declined to adduce defense 

evidence. 

5. I have heard courteously the learned counsels of both the sides. I have 

also meticulously perused the case-record as well as the depositions of 

the prosecution witnesses. 

 POINT FOR DETERMINATION: 

6. Whether the accused persons, namely, Nandalal Baidya, Nikhil Baidya, 

Amar Dey, Gautam Baidya and Samir Sen, on 15-02-2001 at 5 PM, formed 

an unlawful assembly and thereby committed (1) house-trespass by 

entering into the shop of Kalyani Majumdar, (2) voluntarily caused hurt on 

the person of Gita Paul, and (3) voluntarily caused hurt on the person of 

Kalyani Majumdar with dangerous weapon? 

 DISCUSSION, DECISION AND REASONS THEREOF: 

7. Learned advocate for the accused persons would contend that the 

evidence does not disclose any overt act perpetrated by the accused 

persons, as such the prosecution has been unable to bring home the 

accusations against the accused persons and hence, they are entitled to 

acquittal. 

8. To arrive at a just conclusion, let me sift through the relevant evidence of 

P.W.s, which will guide me to a proper adjudication of the case. 

9. P.W.1 Kalyani Majumdar, the informant-cum-one-of-the-victims, deposed 

that after her father’s illness, their shop was run by accused Nandalal 

Baidya on certain conditions. P.W.1 deposed that since 1998, the accused 

stopped making payment of money to her father and even after her 

father’s death, when she asked for the due money, the accused did not 

paid rather put a lock on the shop. P.W.1 deposed that she took the keys 

of the shop from the accused after a discussion and she ran the shop for 

15-16 days. P.W.1 deposed that one day, the accused broke open the lock 

of the shop and entered into it and when she came to know about it, she 

confronted the accused to which accused Nandalal, Nikhil and Baidya beat 

her. P.W.1 deposed that on her cries for help, two women came and 

rescued her. P.W.1 identified the ejahar as Exhibit 1. Put to cross-

examination, P.W.1 stated that the shop’s name is “Jharna Stores”. P.W.1 

stated that Jharna is the name of accused Nandalal’s daughter. P.W.1 
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stated that she does not know who actually beat her as there was a 

crowd. P.W.1 denied the suggestion that she did not stated before the 

police that the accused ran the shop on certain condition after her father’s 

illness. P.W.1 admitted that at present, the accused is in possession of the 

shop and has rented out to some other person. 

10. P.W.2 Dr. Sumita Dey, M/O, deposed that on 15-02-2001, she examined 

Gita Paul and Kalyani Majumdar. P.W.1 deposed that on Gita Paul, she 

found a scratch mark on the right elbow, which injury was simple, fresh 

and caused by scratching. P.W.2 deposed that on Kalyani Majumdar, she 

found a cut injury on the mid-part of the left forearm, which injury was 

fresh, simple and caused by sharp weapon, probably by glass. 

11. Having taken stock of the evidence-on-record, it is pellucid that the 

occurrence took place at “Jharna Stores”. The said shop is presently under 

the possession of accused Nandalal, though rented out to another person. 

It is but natural that the shop was named after accused Nandalal’s 

daughter Jharna and hence, it cannot be said that the informant could 

have any claim of right over the said shop, more so, when the prosecution 

has failed to show any document(s) pertaining to informant’s ownership of 

the said shop. Thus, the testimony of P.W.1 that the said shop belonged 

to her father and during her father’s illness and after her father’s death, 

accused Nandalal run the shop, is disbelievable. 

12. The evidence of P.W.1 clearly shows that the “Jharna Stores” shop was 

run since long by accused Nandalal Baidya. P.W.1 herself deposed that 

accused did not paid any money to her father since 1998. Though her 

evidence reflects that she run the shop for 15-16 days, yet, here, too, the 

prosecution has failed to show as to exactly when the accused put a lock 

on the shop. P.W.1’s evidence reveals that the accused persons entered 

into her shop. But she has not deposed the no. of such accused persons 

who entered into the shop and whether they were armed or not. 

Moreover, P.W.1 herself stated in her cross-examination that she cannot 

say who beat her, which belies her own testimony that accused Nandalal, 

Nikhil and Gautam beat her. The evidence of P.W.1, in such premises, 

does not inspire confidence. P.W.1 clearly stated that there was a crowd 

but the prosecution failed to examine any of such person(s) who could 

have thrown some light on the alleged incident, if any. 

13. It is apparent that a crowd had gathered at the place of occurrence during 
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the melee. The P.W.1 deposed that she sustained injuries on her hand 

caused by accused persons with a glass. But P.W.1 never deposed that 

that the accused persons were armed with any sharp weapons at the time 

of their alleged entry into the shop and Exhibit 1 ejahar reveals that the 

accused persons were armed with dao and lathi. Hence, the injury so 

sustained by informant Kalyani Majumdar has been shrouded in the womb 

of mystery as P.W.1 herself failed to substantiate the contents of the 

ejahar. 

14. Interestingly, one more facet that attracts the eyes, is that the Exhibit 1 

ejahar disclose that accused persons beat the informant and one Gita 

Paul. But in her evidence, P.W.1 never once deposed that Gita Paul was 

with her at the time of incident. The prosecution failed to examine said 

Gita Paul, who could have thrown some light on the alleged incident, if 

any. Moreover, the P.W.1, being the star witness, has never indicted the 

accused persons Samir Sen and Amar Dey with the alleged occurrence, 

which casts a doubt on the genesis of prosecution story. What transpires 

out is that the allegation of committing an overt act by accused persons is 

not supported by credible and cogent evidence. 

15. The whole scheme of facts as regards to the factum of forming an 

unlawful assembly and entry into the informant’s shop and assault by 

accused persons is shrouded in mystery and smacks doubtful. There is a 

gulf of difference what the informant has set forth in Exhibit 1 and what 

the informant as P.W.1 has deposed before this Court. When P.W.1 

himself has failed to substantiate the contents of Exhibit 1 as regards to 

the formation of an unlawful assembly or house-trespass or voluntarily 

causing hurt, then her evidence, as a whole, becomes unreliable. 

16. The testimony of P.W.s themselves are incoherent in respect of the 

alleged occurrence and is disbelievable. Consequently, it follows from the 

entire evidence-on-record that the prosecution has failed to prove beyond 

reasonable doubt that accused persons are involved in the overt act of 

voluntarily causing hurt or house trespass or unlawful assembly. 

Apparently, P.W.1's testimony does not lend support to the prosecution’s 

case. 

17. Be that as it may, from the entire gamut of circumstances, it is apparently 

noticed that even the evidence of P.W.1, if taken in totality, then also no 

offence of unlawful assembly or house trespass or voluntarily causing hurt 
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is made out. The above discussion shows that no such ingredient is 

present in the evidence-on-record. An afterthought to implicate the 

accused persons falsely cannot be ruled out as P.W.1 herself deposed in 

her testimony that she came to know from police that the accused 

persons, too, filed a case against her. As a result, the prosecution has 

failed to prove that the accused persons have formed an unlawful 

assembly or committed house trespass and voluntarily caused hurt. 

18. In view of the circumstances aforementioned, I am of considered opinion 

that the prosecution has failed to prove the accusations u/s 

143/448/323/324 IPC against the accused persons. 

19. Accordingly, the accused persons Nandalal Baidya, Nikhil Baidya, Amar 

Dey, Gautam Baidya and Samir Sen are acquitted of the accusations u/s 

143/448/323/324 IPC. The accused persons are set at liberty. The bail-

bonds of the accused persons are cancelled and their surety stands 

discharged. 

GIVEN under my hand and seal of this Court on this 11th day of April, 

2013 at Hojai. 

 
           
 

            (A. J. BORAH) 
             S.D.J.M.(M), 
             Hojai. 
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