
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M)  
AT HOJAI 

 
G.R. Case No. 9/2007 

u/s 341/294/323/34 I.P.C. 
 

STATE 
-vs- 

Md. Alla Uddin, and 
Md. Jalal Uddin. 

 
PRESENT:  A. J. BORAH, A.J.S. 
  S.D.J.M.(M), 
  Hojai. 

 
For the Prosecution: Mr. Shahabuddin Choudhury, Ld. Addl. P.P. 
For the Accused Persons: Mr. A. U. Ahmed, Ld. Advocate. 
 
Evidence recorded on:  05-11-2008. 
Examination u/s 313 CrPC: 11-02-2013. 
Argument heard on :  11-02-2013. 
Judgment delivered on: 18-02-2013. 
 

J U D G M E N T 

(1) The pithy prosecution case, culminating in this judgment, is that P.W.1 

Md. Abdul Jabbar, informant, lodged an ejahar, inter-alia, reporting that 

on 04-01-2007, while the informant was returning from shop to his home, 

the accused persons Md. Alla Uddin and Md. Jalal Uddin, near the village 

namghar waylaid the informant, abused him in foul language, held him 

with a gamosa, pinned him down and assaulted him with fists and kicks 

causing grievous injuries.  

(2) The police received and registered the ejahar as Jamunamukh P.S. Case 

No. 1/07 u/s 341/294/325/34 IPC. After conducting investigation, police 

laid down charge-sheet against the accused persons Md. Alla Uddin and 

Md. Jalal Uddin and sent them up to stand trial for offences u/s 

341/323/294/34 IPC. Hence, the case. 

(3) The accused persons entered their appearance and were furnished 

necessary copies. After hearing both parties, accusations u/s 

341/294/323/34 IPC was read over and explained by the then learned 

S.D.J.M.(M), Hojai to the accused persons, to which they pleaded not 

guilty and claimed to be tried. Hence, the trial. 

(4) Prosecution examined as many as four witnesses in support of its case. 
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(5) I have heard the arguments advanced by the learned counsels of both the 

sides. I have also meticulously perused the case-record as well as the 

depositions of the prosecution witnesses. 

POINTS FOR DETERMINATION:

(6) Whether the accused persons Md. Alla Uddin and Md. Jalal Uddin, on 04-

01-2007, in furtherance of their common intention, wrongfully restrained 

the informant, abused him in foul language and voluntarily caused hurt to 

him? 

DISCUSSION, DECISION AND REASONS THEREOF:

(7) The relevant testimony of prosecution witnesses is unfurled as hereunder: 

(8) P.W.1 Abdul Jabbar, informant-cum-victim, identified the accused persons 

and deposed that at 4 PM, while he was returning home from shop, both 

the accused persons, near the village namghar, accosted him. P.W.1 

deposed the accused Alla Uddin held him with a gamosa on his neck and 

the accused Jalal Uddin punched and kicked him. P.W.1 deposed that he 

shouted for help and nearby people gathered. P.W.1 deposed that his 

brother Abdul Bari, sister Jahanara Begum and Abdul Rezzak came to the 

place of occurrence and the accused persons went away. P.W.1 identified 

the ejahar as Exhibit 1. Put to cross-examination, P.W.1 stated that his 

brother Abdul Motin (since deceased) took Rs.10000/- from accused Alla 

Uddin. P.W.1 stated that at the time of occurrence, there were many 

people but none intervened. 

(9) P.W.2 Abdul Barik deposed that the informant is his elder brother and 

also identified the accused persons. P.W.2 deposed that he heard hue and 

cry near the namghar and he along with his sister Jahanara went there 

and saw accused Alla Uddin was holding and pulling his (P.W.2’s) elder 

brother’s neck with a gamosa and accused Jalal Uddin assaulting him bare 

hands. P.W.2 deposed that he set aside the altercation. In cross-

examination, P.W.2 stated that accused persons assaulted owing to a 

mortgage dispute.  

(10) P.W.3 Tojmul Ali only heard about an altercation between the informant 

and accused persons but P.W.3 ought to have disclosed the identity of the 

person who told him as such, otherwise, his evidence is nothing but 

hearsay, and hearsay evidence is no evidence in the eye of law. 

(11) P.W.4 Norokanta Heera deposed that he has not seen the occurrence and 

he does not know anything about the occurrence. Needless to add, the 
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evidence of P.W.4 is of no aid to the prosecution case. 

(12) From the testimonies of the above prosecution witnesses, more 

particularly P.W.1 and P.W.2, it is noticed that P.W.1 is the star witness, 

being the informant-cum-victim. The evidence of P.W.1 reveals that at 4 

PM, while he was returning home from shop, the accused persons 

accosted him and accused Alla Uddin held him on his neck with a gamosa 

and accused Jalal Uddin beat him with his hands and legs. P.W.1 clearly 

identified the accused persons and also named them. The testimony of 

P.W.1 discloses that when he shouted, P.W.2 Abdul Barik arrived at the 

place of occurrence along with his sister Jahanara Begum and Abdul 

Rezzak and on their intervention, the accused persons went away. P.W.2 

has corroborated the said fact when he deposed that he heard hue and 

cry near the namghar, saw Alla Uddin holding the informant with a 

gamosa and accused Jalal Uddin assaulting him and set them apart. 

During P.W.1 cross-examination, the factum of accosting, holding and 

assaulting by accused persons has remained unrebutted. The defense 

could not disprove his testimony. 

(13) However, the injury on the person of P.W.1 has not been supported by 

the medical evidence. The injury report, as available in case-record, 

shows that the victim/P.W.1 he had not sustained any injuries and hence, 

the medical officer refrained from expressing any opinion on the nature of 

injuries as there was none. 

(14) “Hurt” is defined in Section 319 IPC, wherein it is laid down that 

“Whoever causes bodily pain, disease or infirmity to any person is said to 

cause hurt.” Obviously, as the allegation by P.W.1 in Exhibit 1 ejahar 

that he had sustained grievous injury has not been substantiated by 

P.W.1 himself and also by injury report, hence, the allegation of 

voluntarily causing hurt has not been proved by the prosecution so as to 

hold the accused persons guilty of accusation u/s 323/34 IPC. 

(15) As regards to the allegation of abusing in foul language, there is no 

evidence on record to sustain the accusation under Section 294 IPC. It 

appears from the testimony of P.W.1 that he has not deposed anything or 

disclosed the specific obscene words used by the accused persons, as 

such in the absence of the words spoken, it cannot be ascertained 

whether the words used are obscene or not. In these premises, it is clear 

that the evidence-on-record, even if taken to be true, does not disclose 

an offence under Section 294/34 IPC. 
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(16) The evidence of P.W.1 and P.W.2 clearly shows that the dispute between 

the informant and accused persons relates to a mortgaged land in lieu of 

which the informant’s brother Abdul Motin (since deceased) took money 

of `10000/- from accused Alla Uddin. The cross-examination of P.W.1 also 

reveals that the accused Allauddin is not cultivating the land. Maybe, that 

is the reason, and to realize the money from the informant so given to 

Late Abdul Motin, informant’s brother the accused persons perpetrated 

the overt act against the deceased Abdul Motin’s brother. The case-record 

does not reveal that there is any previous enmity between the informant 

and accused persons. Thus, it becomes clear that the accused persons, 

for no reason or rhyme, waylaid P.W.1 on the road near the namghar 

with a view to prevent him from proceeding further.  

(17) The prosecution’s allegation as set forth in Exhibit 1 ejahar has been 

fully corroborated by P.W.1. The P.W.2 has corroborated P.W.1 in 

material particulars. The Exhibit 1 ejahar was lodged on the day of the 

incident and it appears that the prompt lodging of the Exhibit 1 ejahar 

rules out any embellishment or concoction of story. 

(18) P.W.1 is the victim himself and his evidence bears weightage. It appears 

that the victim P.W.1 substantiated the ejahar in all material particulars in 

as much as to the offence of wrongful restraint. As the oral testimony of 

P.W.1 is in corroboration with P.W.2 in respect of alleged wrongful 

restraint upon the P.W.1 by the accused persons, therefore, I have no 

hesitation to conclude that the prosecution has been able to bring home 

the accusation against the accused beyond reasonable doubt in respect of 

the fact of wrongfully restraining the informant in terms of Section 339 

IPC punishable u/s 341 IPC. 

(19) I have also considered the aspect that both P.W.1 and P.W.2 are brothers 

and they are related witnesses. 

(20) As regards to the point of relying on the testimony of related witnesses, 

our Hon’ble Supreme Court in a decision as reported in AIR 2008 SC 

505 : 2008 Cr.L.J. 686 D. Sailu vs. the State of Andhra Pradesh, it was 

observed at para no.11 and 14 that – 

“11. We shall first deal with the contention regarding interestedness of 

the witnesses for furthering prosecution version. Relationship is not a 

factor to affect credibility of a witness. It is more often than not that a 

relation would not conceal actual culprit and make allegations against an 

innocent person. Foundation has to be laid if plea of false implication is 

made. In such cases, the court has to adopt a careful approach and 
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analyse evidence to find out whether it is cogent and credible.” 

“14. We may also observe that the ground that the witness being a close 

relative and consequently being a partisan witness, should not be relied 

upon, has no substance. This theory was repelled by this Court as early 

as in Dalip Singh's case [1954] 1 SCR 145 (supra) in which surprise was 

expressed over the impression which prevailed in the minds of the 

Members of the Bar that relatives were not independent witnesses. 

Speaking through Vivian Bose, J. it was observed: 

“We are unable to agree with the learned Judges of the 
High Court that the testimony of the two eyewitnesses 
requires corroboration. If the foundation for such an 
observation is based on the fact that the witnesses are 
women and that the fate of seven men hangs on their 
testimony, we know of no such rule. If it is grounded on 
the reason that they are closely related to the deceased 
we are unable to concur. This is a fallacy common to 
many criminal cases and one which another Bench of 
this Court endeavoured to dispel in Rameshwar v. State 
of Rajasthan 1952 Cri.L.J. 547 at p.59. We find, 
however, that it unfortunately still persists, if not in the 
judgments of the Courts, at any rate in the arguments of 
counsel.”” 

(21) Hence, in view of the aforesaid legal aspect as enshrined by the Hon’ble 

Supreme Court in D. Sailu’s case (supra) and reverting to the instant 

case, it cannot be held that the evidence of P.W.1 and P.W.2 are 

interested witnesses as their evidence is cogent and credible without any 

blemish and the same has remain unrebutted in cross-examination 

notwithstanding the fact that they are related to each other. I am of firm 

opinion that the evidence of P.W.1 and P.W.2 is sufficient to form the 

opinion by this Court about its truthfulness and there is no material 

contradiction or omission or exaggeration or embellishment which can 

affect the credibility of such witness(es) and can affect the core of the 

prosecution case. 

(22) Moreover, evidence-on-record is bereft of any element of making previous 

statement before police specifically by the P.W.1 and P.W.2. There is no 

contradiction borne by record, hence, I/O is not the life-line in the factual 

situation to dilute contradiction(s) and his non-examination is not fatal to 

the prosecution case. The prosecution case is supported by sole eye-

witness P.W.1 the victim. The testimony of such witness has its own 

relevancy and efficacy. The fact that the P.W.1 was accosted at the time 

and in the place of occurrence and so supported by P.W.2 goes on to 

show that that P.W.2 was present at the time of occurrence and he saw 

the happening with his own eyes. This Court is of view that evidence of 
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such witnesses has greater evidentiary value. 

(23) Having said so, let me now cull out the ingredients of offence u/s 341, for 

which the accused persons have been charged. 

(24) The indispensable feature of Section 341 IPC is that the accused 

voluntarily obstructed a person and such obstruction prevented him from 

proceeding in the direction in which he had a right to proceed.  

(25) From the evidence-on-record, it is revealed that the victim, namely, Abdul 

Jabbar, was returning from a shop to his home and near village namghar 

when he was accosted by the accused persons on road near their house. 

The said fact remained unrebutted in his cross-examination. Thus, it can 

be safely inferred that the accused persons, sharing common intention, 

voluntarily obstructed P.W.1 and such obstruction prevented him from 

proceeding in the direction of his house in which he had a right to 

proceed, which fulfills the prime ingredient of Section 339 IPC, thereby, 

attracting the offence under Section 341 IPC. Hence, both the accused 

persons are held guilty u/s 341/34 IPC. 

(26) The ingredients of Sections 323 IPC provide punishment for voluntarily 

causing hurt. “Hurt” is defined in Section 319, wherein it is laid down that 

“Whoever causes bodily pain, disease or infirmity to any person is said to 

cause hurt.” Section 39 IPC gives out the definition of word ‘voluntarily’. 

(27) The allegation of voluntarily causing hurt has not been proved by the 

prosecution so as to hold the accused persons guilty of accusation u/s 

323/34 IPC. The evidence-on-record also does not disclose an offence 

under Section 294/34 IPC. Hence, both the accused persons are acquitted 

of accusations u/s 294/323/34 IPC. 

(28) Be that as it may, as the prosecution has been able to bring home the 

accusation against both the accused persons beyond all shadow of doubt, 

accordingly, both the accused persons Md. Alla Uddin and Md. Jalal Uddin 

are found guilty and convicted for the offences u/s 341/34 IPC. 

(29) The accused persons are heard on the point of sentence, whose 

statements are recorded on separate sheets and tagged with C/R. The 

convicts prayed for leniency repenting their conduct. Learned defense 

counsel for accused persons would also submit for taking lenient view 

against the accused persons citing them as first-time offenders. 

(30) The guilty accused persons are not considered under the beneficial 

provisions of Probation of Offenders Act (hereinafter the Act) as it is 

evident that the accused persons wrongfully restrained the informant with 
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a view to realize the mortgage money from him. The act of the accused 

persons speaks volume about their desperation. If the accused persons so 

convicted for the offense committed in such circumstances is bestowed 

with benefits of the Act, I suppose, it will tantamount to encourage such a 

crime, which will imperil the society at large. Hence, I refrain from 

bestowing the provisions of beneficial legislation to the said convicted 

accused persons. 

ORDER 

(31) Protection of society and deterring the criminal is the avowed object of 

law and that is required to be achieved by imposing an appropriate 

sentence. Here, in the present case in hand, the manner in which the 

victim was waylaid during evening at a public place is apparent and 

speaks for itself. Public abhorrence of the crime needs reflection through 

imposition of appropriate sentence by the Court.  

(32) Considering the circumstances leading to the commission of offences, the 

degree of mens rea of the convicted accused persons as well as the 

antecedents of the case and also taking into the agony and pain of the 

victim, I sentence both the accused persons each to pay fine of `500/-, 

u/s 341/34 IPC in default to undergo simple imprisonment for a period of 

seven days. 

(33) The accused persons are acquitted of accusations u/s 32/294/34 IPC. 

(34) The bail-bond and surety stands discharged. 

(35) The fine, if realized, be given to the victim as compensation. 

(36) Let a copy of this judgment be furnished to the accused persons free of 

cost. 

GIVEN under the hand and seal of this Court on this 18th day of February, 

2013 at Hojai. 

 

 
 

               (A. J. BORAH) 
                S.D.J.M.(M), 
                Hojai. 
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G.R. 9/07 
 

APPENDIX 
 

Exhibits 
 
Exhibit 1 – Ejahar 
 
 
Prosecution Witnesses 
 
P.W.1 – Abdul Jabbar 
P.W.2 – Abdul Barik 
P.W.3 – Tojmul Ali 
P.W.4 – Norokanta Heera 
 
 
Defense Witness 
 
None 
 
 
Court Exhibits 
 
None 
 
Court Witness 
 
None 
 
 
 
 
  
          S.D.J.M. 
          HOJAI 
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