
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 
AT HOJAI 

 
G.R. Case No. 313/2010 

u/s 498A/323 of I.P.C. 
 

STATE of ASSAM 
-vs- 

Abu Naser Bhuyan. 
 

PRESENT:  A. J. BORAH, A.J.S. 
  S.D.J.M.(M), 
  Hojai. 

 
For the Prosecution: Mr. Shahabuddin Choudhury, Ld. Addl. P. P. 
For the Accused: Mr. R. K. Agarwal, Ld. Advocate. 
 
Evidence recorded on:  09-10-2012, 29-11-2012, 26-12-2012, 14-03-2013 & 

03-05-2013. 
Argument heard on:   06-05-2013. 
Judgment delivered on: 20-05-2013. 
 

J U D G M E N T 
 

1. The prosecution’s compact case is that P.W.1 Mojmina Begum, the 

informant, lodged an ejahar, inter-alia, reporting that she married accused 

no. 1 Md. Abu Naser Bhuyan two years back as per Islamic rites and 

customs. It is reported that soon after the marriage, the accused no. 1, on 

instigation of other accused persons, namely, Sakina Begum (mother-in-

law), Sabina Begum (sister-in-law) and Litu (brother-in-law), the 

informant’s in-laws, demanded money and dowry from the informant and 

started harassing her physically as well as mentally casting an aspersion on 

her. It is alleged that on 13-04-2010 at about 4 PM, accused persons beat 

with a lathi causing injuries on her person and ousted her from the 

matrimonial home. 

2. The police at Hojai P.S. received and registered the ejahar as Hojai P.S. 

Case No. 90/2010, conducted its investigation and on completion of the 

same, laid down the charge-sheet u/s 498A/323 IPC sending the accused 

Abu Naser Bhuyan to face trial. Hence, this case. 

3. The accused entered his appearance and was enlarged on bail. After 

hearing both parties, a formal charge was framed u/s 498A/323 IPC was 

framed, particulars of which offences were read over to the accused by the 
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then learned S.D.J.M.(M), Hojai, to which he pleaded not guilty and 

claimed trial. Hence, the trial. 

4. Prosecution examined as many as seven witnesses in support of its case. 

The accused was examined u/s 313 Cr.P.C. for the incriminating evidence 

against him who denied his involvement but declined to adduce defense 

evidence.  I have heard the arguments advanced by the learned counsels of 

both the sides. I have also meticulously perused the case-record. 

5. Mr. R. K. Agarwal, learned counsel for the accused persons would submit 

while relying on a decision of our Hon’ble Gauhati High Court as reported 

in 2011 Cr.L.J. 399 Rajib Neog vs. State of Assam that mere use of the 

term torture, without detailed narration indicating nature and gravity of 

such torture is not sufficient to hold that the accused persons had treated 

the Informant with cruelty. 

POINT FOR DETERMINATION:

6. Whether the accused, being the husband of Mojmina Begum, subjected her 

to cruelty by mentally and physically torturing her and also by demanding 

money and dowry; and voluntarily caused hurt on the informant’s person? 

DISCUSSION, DECISION AND REASONS THEREOF:

7. Section 498A of IPC indicates that in order to hold a person guilty of the 

offence under this Section, prosecution is required to establish that the 

husband or the relative of the husband of a woman treated her in such a 

manner, which is likely to drive her to commit suicide or to cause grave 

injury or danger to life, limb or health or that the harassment towards the 

woman was with a view to coercing her or any person related her to meet 

any unlawful demand for any property or valuable security or is on account 

of failure by her or any person related to her to meet such demand. In the 

light of the above provisions, prescribed by Section 498A of IPC, I am 

required to examine if the accused persons treated the P.W.1 with cruelty, 

as defined Section 498A of IPC. 

8. Upon the said legal premises, let me, now, unravel the relevant testimony 

of Informant’s witnesses. 

9. P.W.1 Mojmina Begum, informant-cum-victim, deposed that she had a 

good conjugal life for six-seven months with accused, her husband, but 

soon after, he started beating her for domestic altercations and also 

demanded money to the tune of `20000/- or `30000/-. P.W.1 deposed that 
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on being informed, her brother came and took her away and that later, she 

lodged the ejahar, which she identified as Exhibit 1. P.W.1 also identified 

her statement u/s 164 Cr.P.C. as Exhibit 2. Put to cross-examination, 

P.W.1 stated that she led conjugal life with her husband for about one year 

at a rented house for six months and at her husband’s house for three-four 

months. P.W.1 stated that her husband suspected her having an illcit 

relationship with one Jakir for which her husband used to beat her and the 

suspicion is the foundation for all altercation but she does not know Jakir. 

P.W.1 stated that her husband took her to a rented accommodation for 

smooth conjugal life though his obligation was also to look after his 

parents. P.W.1 stated that her husband demanded money soon after 10 days 

of marriage but on the same breath stated that no money was demanded but 

he beat her. P.W.1 stated that she accompanied her husband to her father’s 

house. P.W.1 stated that she gave birth to her child at her father’s house 

and she came to her husband’s house and after six months, her brother 

came and took her away to her father’s house. P.W.1 admitted hat she used 

to get hot-headed after domestic altercations. P.W.1 stated that her husband 

demanded `10000/-, `20000/- and `30000/-. P.W.1 denied the suggestion 

that she did not stated before the police that the accused demanded 

`20000/- and `30000/- from her. 

10. P.W.2 Asadur Jaman Kazi, informant’s brother, deposed that after five 

months, for want of money, the accused sold his motorcycle to him. P.W.2 

deposed that for some discomfort, the accused sent his wife to her father’s 

home but later on, took her back to a rented accommodation. P.W.2 

deposed that the accused suspected his wife having an illicit relationship 

with another person and used to demand money from her as well assaulted 

her and on one day, she was badly beaten and ousted her out of the 

matrimonial home. P.W.2 deposed that on the night of her ouster, his sister 

lodged the ejahar. In his cross-examination, P.W.2 stated that his sister and 

her husband had a cordial relation after their marriage but suspecting her to 

be immoral and for demand of dowry, both used to quarrel. 

11. P.W.3 Abu Ahmed @ Abu Bakkar Siddique, P.W.4 Watir Khan, P.W.5 

Sahajuddin, P.W.6 Kalimuddin and P.W.7 Jahirul Alam Choudhury 

deposed that they do not know anything about the occurrence. 

12. The testimony of P.W.8 Shankar Banerjee, I/O, is of formal nature and 

identified the charge-sheet as Exhibit 2. In cross-examination, P.W.8 
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stated that P.W.1 did not stated before him that the accused did not demand 

`20000/- and `30000/- from her but only demanded money from her. 

13. P.W.9 Dr. Bijoy Debnath, M/O, deposed that on 14-04-10, he examined 

Mozmina Begum and found on her (i) bruising on left thigh upper part of 

size 4 cm x 8 cm; (ii) bruising on the lower part of left thigh of size 4 cm x 

4 cm; and (iii) bruising over lower part of right thigh of size 4 cm x 4 cm. 

P.W.9 opined that all the injuries are simple in nature and caused by blunt 

weapon and are one day old. P.W.9 identified the injury certificate as 

Exhibit 3. Put to cross-examination, P.W.9 stated that all the injuries were 

superficial in nature and that bruise injury may be caused by falling on 

hard-substance. 

14. As a whole, if I look at the Informant’s version, it is assuringly noticed that 

the informant-cum-victim has not come up with the whole truth or she has 

tried to hide material facts. Exhibit 1 ejahar was filed by her against her 

husband and in-laws. But in her testimony, P.W.1 deposed that her husband 

used to beat her over domestic disputes. P.W.1 never once deposed that her 

in-laws, too, harassed and tortured her. On the other hand, the evidence of 

P.W.2, who is P.W.1’s brother, discloses that out of suspecting her with a 

neighbour, the accused used to demand money and torture her. Never once 

P.W.2 deposed that her sister was tortured by the other family members of 

the accused. There is major contradiction between the evidences of P.W.1 

and P.W.2 regarding involvement of the other member of the family of the 

P.W.1’s husband. The source of information for the P.W.2 was her sister. If 

the P.W.1 was tortured by other members of her in-law’s family, then she 

would have certainly informed the same to P.W.2 prompting her to support 

P.W.1’s evidence on this point. The silence of the said witness P.W.2 as 

well as P.W.1, on this count, indicates that the P.W.1 did not tell her 

mother about the involvement of other members and consequently, it can 

be assumed that the story so set up in Exhibit 1 ejahar is a concocted one.  

15. Additionally, P.W.1 did not depose as to the factum and nature of alleged 

cruelty or assault or demand of money, if any, by the accused husband. On 

one hand, the P.W.1 deposed that her husband sometimes demanded 

`20000/- or `30000/- from her. But the P.W.1 has not deposed that as to 

how frequently and when her husband demanded such money. Moreover, 

this fact of demand of `20000/- or `30000/- by her husband has not been 

stated before the police by P.W.1. The I/O, as P.W.8, has confirmed that 
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P.W.1 has not stated before him as such. As such, there is a contradiction 

between her previous statement and the testimony made before the Court, 

which casts an aspersion on her credibility. The informant, no doubt, has 

suppressed these material facts. Informant has also failed to enkindle the 

illegal or culpable intention, if any, of the accused. This discrepancy raises 

doubt about the veracity of the evidence of P.W.1. 

16. Section 323 IPC provides punishment for voluntarily causing hurt. “Hurt” 

is defined in Section 319 IPC, wherein it is laid down that “Whoever causes 

bodily pain, disease or infirmity to any person is said to cause hurt.” 

Section 39 IPC gives out the definition of word ‘voluntarily’. The facet 

which comes to notice in this case as regards to the factum of her assault by 

accused is that P.W.1 has deposed that her husband assaulted her. But 

never once in her deposition, she had disclosed as to where she sustained 

injuries on her person. Nowhere in her evidence, P.W.1 deposed that for 

such beating by her husband, she sustained bodily pain or infirmity or 

otherwise. Though, Exhibit 3 injury certificate reveals that the victim 

sustained injuries on her thighs but for want of corroboration between the 

ocular witness (P.W.1) and medical evidence (Exhibit 3), I find it 

constrained to believe the prosecution version in this regard. Thus, the 

allegation that the accused person(s) assaulted the informant is highly 

improbable and it cannot be held that the accused voluntarily caused hurt to 

his wife/informant. The cruelty or harassment or physical torture, if any, 

meted out to the P.W.1, must have a nexus with any unlawful demand of 

property or valuable security, which is not so, in the instant case. It cannot 

be held, in instant case, that such demand of money by accused amounted 

to harassment or torture or cruelty in terms of Section 498A of IPC. 

17. According to P.W.1, her husband suspected her with one Jakir having illicit 

relationship but there is nothing in the evidence-on-record to hold that this 

was the regular plight of the victim and it cannot be ascertained that the 

same amounted to torture. There is nothing in the evidence-on-record to 

hold that the accused, continuously and persistently treated the informant 

with harassment or cruelty suspecting her to be morally wrong. There is no 

evidence to hold that the nature and gravity of harassment was such that the 

same was unbearable or that it, sometimes, drove her to commit suicide or 

that there was grave injury or danger to her life, limb or health. The P.W.1 

and P.W.2 have very vaguely deposed that the vcitim was physically and 
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mentally harassed by the accused but the P.W.s have not specifically 

narrated about any such incident and neither is there any evidence-on-

record to support the allegations. There is no independence evidence on 

record to corroborate the said allegations. Hence, it cannot be held that the 

alleged overt act by the accused persons falls within the ambit of Section 

498A of IPC. 

18. Moreover, the prosecution had examined P.W.3, P.W.4, P.W.6 and P.W.7, 

as independent witnesses but they are of no aid to the prosecution story as 

they have failed to indict the accused from any angle of allegation(s) he is 

facing. Even P.W.5, the uncle of P.W.1, too, pleaded ignorance about any 

incident involving P.W.1 and her husband. Such incoherent evidence of 

P.W.s calls for drawing adverse inference against the prosecution case set 

up by the .informant The informant’s sole support in this case rested with 

her brother (P.W.2), but their evidence being inconsistent with each other 

does not inspire me to believe them. There is no ingredient of cruelty, 

either of physical torture or demand of money, against the accused persons. 

There is material contradiction regarding the factum of cruelty. Allegation 

of demanding money has not been established. No inference can be drawn 

against the accused in these given unproven facts. 

19. Our Hon’ble Supreme High Court in a decision as reported in 2010 (2) 

GLT (SC) 27 Manju Ram Kalita vs. State of Assam has observed at para 

no. 22 that – 
“Cruelty” for the purpose of Section 498-A IPC is to be established in 

the context of S. 498-A IPC as it may be a different from other statutory 

provisions. It is to be determined/inferred by considering the conduct of 

the man, weighing the gravity or seriousness of his acts and to find out as 

to whether it is likely to drive the woman to commit suicide etc. It is to 

be established that the woman has been subjected to cruelty 

continuously/persistently or at least in close proximity of time of lodging 

the complaint. Petty quarrels cannot be termed as ‘cruelty’ to attract the 

provisions of Section 498-A IPC. Causing mental torture to the extent 

that it becomes unbearable may be termed as cruelty.” 

20. In view of the foregoing ratio and the discussions so made, it can be held 

that the prosecution has failed to establish that the P.W.1 was subjected to 

the demand of dowry or that the P.W.1 was mentally and physically 

harassed continuously. In addition to what has been stated above to 

constitute cruelty within the meaning of Section 498A of IPC, the incidents 

complained of, should not be an one-off incident but it should be of such a 
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nature that it might lead the woman to commit suicide or that her life or 

limb or health was in danger. 

21. Our Hon’ble Supreme Court has also held in Girdhar Shankar Tawade vs. 

State of Maharashtra as reported in AIR 2002 SC 2078 that “cruelty” has 

to be understood having a specific statutory meaning provided in Section 

498A IPC and there should be a case of continuous state of affairs of 

torture by one to another. 

22. The prosecution has failed to prove beyond reasonable that the 

accused/husband subjected the informant to cruelty as defined under 

Section 498A of IPC continuously and persistently since after their 

marriage or voluntarily caused hurt to her. 

23. Situated thus, the accused Md. Abu Naser Bhuyan, on benefit of doubt, is 

acquitted of the charges under Section 498A/323 IPC. He is set at liberty. 

The bail-bonds of accused is extended for six months from today under 

Section 437A of Cr.P.C. 

GIVEN under my hand and seal of this Court on this 20th day of May, 2013 

at Sankardev Nagar, Hojai. 

 

 

         (A. J. BORAH) 
          S.D.J.M.(M), 
          Hojai. 
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