
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 
AT HOJAI 

 
M. R. 186/2008 

u/s 125 Cr.P.C. 
 

Mina Begum 
-vs- 

Md. Abdul Jalil 
 

PRESENT:  A. J. BORAH, A.J.S. 
  S.D.J.M.(M), 

Hojai. 
 

Ld. Advocate for the 1st Party:  Mr. B. Barooah. 
Ld. Advocate for the 2nd Party:  Mr. M. Ali. 
 
Evidence recorded on:  15-06-2009, 27-08-2009 and 22-03-2010. 
Argument heard on:   07-03-2013. 
Judgment delivered on: 21-03-2013. 

J U D G M E N T 

(1) This is a proceeding u/s 125 Cr.P.C.  

(2) Vide judgment dated 24-06-2010, the then learned S.D.J.M.(M), Hojai 

allowed the 1st party’s prayer for monthly maintenance to be paid by the 

2nd party @ Rs.1000/-. Being aggrieved, the 2nd party preferred a revision 

vide Criminal Motion No. 155(N)/2010 whereby the learned Revisional 

Court vide its order dated 23-04-2012 set aside the impugned order of 

maintenance and the matter was remanded to this Court with a direction 

to dispose of the 1st party’s prayer for monthly maintenance by further 

hearing, particularly, on the point of delay of filing the petition u/s 125 

Cr.P.C. and accordingly, vide order dated 07-01-2013, this Court disposed 

of the point on limitation. 

(3) Herein, I lay down the fresh judgment. Foremost, the compassionate core 

constituting this case. 

(4) The 1st party married the 2nd party on 11-10-1984 as per Islamic Law and 

both the parties led conjugal life together at the 2nd party’s house and 

during the conjugal bliss, the couple was blessed with two sons. It is 

alleged that soon before the birth of the second child, the 2nd party 

married a second time and used to beat the 1st party and after one such 

assault, 2nd party drove the 1st party out of the matrimonial home. The 1st 

party passed her days in immense hardship along with the two sons. For 

the last two years, the 2nd party neither visited the 1st party nor provided 

any maintenance to her. 1st party has no income of her own. 2nd party has 
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landed properties and is a driver. 1st party claims `2500/- for herself and 

`15000/- each for the two sons as monthly maintenance from the 2nd 

party. 

(5) 2nd party entered his appearance and filed written-statement admitting, 

inter-alia, the marriage with the 1st party. It is contended that they spent 

three years of conjugal life and the 1st part is living separately after three 

years of conjugal life. 2nd party contends that both the sons are major and 

have their own business. It is contended that the 1st party and the 2nd party 

are living separately for the last 21 years. It is alleged that the 1st party left 

her husband and fled away with another man and lived with him at Bihar. 

It is also contended that when the 1st party returned, the marriage of the 1st 

party and 2nd party was dissolved by way of talaq as per Muslim Shariat 

and thereafter, the 1st party married with another and has lived separately. 

It is further contended that after 18 years of talaq, the 1st party has 

suddenly appeared claiming maintenance. The 2nd party has denied any 

wrongdoing upon the 1st party as alleged. The 2nd party claims himself to 

be a 4th grade employee of F.C.I. The 2nd party prayed for dismissal of the 

case. 

(6) From the pleadings of the parties, the fact of marriage between the 1st 

party and 2nd party is not at dispute as the same is admitted by the latter. 

(7) For proper adjudication of the case, the following point for determination 

is laid out. 

POINTS FOR DETERMINATION 

(1) Whether the 1st party has any just and reasonable cause to refuse to 

live with the 2nd party? 

(2) Whether the 1st party is unable to maintain herself? 

(3) Whether the 2nd party has sufficient means to maintain his wife? 

(4) Whether the 2nd party has refused or neglected to maintain the 1st 

party? 

(5) Whether the 1st party is entitled to maintenance? 

(6) What should be the quantum of maintenance? 

(8) The 1st party Mina Begum examined herself as P.W.1 and one Fatema 

Khatun as P.W.2. The 2nd party Abdul Jalil examined himself as D.W.1 and 

one Abdul Khaleuqe as D.W.2. 

(9) I have heard the learned advocates for the parties. My decision on the 

points for determination is as hereunder. 

 DECISION, DISCUSSION AND REASONS THEREOF 

Point No. 1

(10) The 1st party has alleged that soon before the birth of the second child, the 
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2nd party beat her and drove her out of the matrimonial home. On this 

factual backdrop, let me now unfurl the relevant testimony of the 1st 

party’s witnesses. 

(11) P.W.1 Mina Begum deposed that she led conjugal life with the 2nd party for 

10 years but after the said period, the 2nd party demanded `20000/- from 

her. P.W.1 went on to depose that as she could fulfill her husband’s 

demand, he assaulted and drove her out of the matrimonial home when 

she was eight month pregnant. P.W.1 deposed that for the last 14 years, 

she has stayed at her father’s house. P.W.1 deposed that at the initial 

stage, the 2nd party provided maintenance to her but after he married 

another woman, he stopped paying maintenance. P.W.1 deposed that the 

2nd party has not gave any talaq to her. P.W.1 deposed that the 2nd party 

works for marketing. In her cross-examination, P.W.1 stated that she does 

not know whether her husband has given any talaq to her or not. 

(12) P.W.2 Fatema Khatoon corroborated the testimony of P.W.1 in as much as 

to the fact that the 2nd party assaulted the 1st party and drove her out of the 

matrimonial home when she could not fulfill her husband’s demand of 

money. P.W.2 deposed that there is no talaq between the couple. 

(13) D.W.1 Abdul Jalil deposed that in 1986-87, when he was at work, the 1st 

party left his house leaving behind the first child and since then, she was 

incommunicado. D.W.1 deposed that he heard from others that the 1st 

party has married at different place. D.W.1 deposed that after 1st party 

went away, as per Shariat, he pronounced talaq to her after one year of 

her leaving his house. D.W.1 admitted to having married a second time. 

D.W.1 deposed that the 1st party had filed a case against him alleging 

assault but the police had returned the case in F.R. The D.W.1 has 

identified the certified copy of order dated 14-11-08 of the then learned 

S.D.J.M.(M), Hojai accepting the F.R. as Exhibit Ka and the final report 

itself as Exhibit Kha. Put to cross-examination, D.W.1 stated that the 

talaqnama does not contain the signature of his wife or her family 

members. 

(14) D.W.2 Abdul Khaleque deposed that after the birth of the first child, the 1st 

party left the 2nd party’s house leaving behind the child. D.W.2 admitted 

that he does not know where the 1st party went or what she did or why she 

left the 2nd party’s house. D.W.2 further admitted that he does not know if 

the 2nd party has given talaq to the 1st party. D.W.2 deposed that the 2nd 

party has married a second time. D.W.2 stated that he does not whether 

the 1st party left 2nd party on her own or the 2nd party drove her out. 

(15) It appears from the evidence-on-record, that, the fact of 2nd party’s assault 
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on the 1st party and driving her out by the 2nd party has remained 

unassailed. Having taken stock of the testimony of the witnesses, it is 

noticed that the 1st party, after her marriage with the 2nd party, led a happy 

conjugal life for three years but for the 2nd party’s assault upon the 1st 

party, the matrimonial life of the 1st party and 2nd party came to a 

standstill more so when the 2nd party drove out the 1st party from the 

matrimonial home when she was eight months pregnant. 

(16) Though the written-statement discloses that there was no such incident of 

torture or demand of dowry as alleged by the 1st party but I am not able to 

believe the same as there is no cogent evidence by 2nd party to substantiate 

the same. The 2nd party even relied on the Exhibits Ka and Kha to show 

that he gave talaq to the 1st party. But 2nd party himself admitted in his 

cross-examination that the 1st party or her family members have not put 

any signature on the talaqnama. This only goes on to show that the 2nd 

party resorted to the unilateral technique of talaq, hopeful thereby, of 

extricating himself from the obligation to maintain the 1st party. The 

giving of talaq itself is doubtful as the D.W.2 has admitted that he does 

not know if the 2nd part has given talaq to the 1st party. The 2nd party, in 

this case, has failed to prove that it was a valid talaq. 

(17) Our Hon’ble Gauhati High Court in a decision as reported in (1981) 1 

GLR 375 Musstt. Rukia Khatun vs. Abdul Khalique Laskar has held – 

“Talaq shall be for good cause and must not be at mere desire, 

sweet will, whim and caprice of husband and shall not be 

secret.” 

(18) Even if, for the sake of argument, the 1st party had been divorced by the 

2nd party, the former is entitled to claim maintenance from the latter as 

there is nothing in the case-record to hold that the 1st party has remarried. 

I am reinforced by a decision of our Hon’ble Supreme Court as reported in 

AIR 2010 SC 305 Shabana Bano vs. Imran Khan at para no. 29 

wherein it has been held that –  

“ … even a divorced Muslim woman would be entitled to claim 

maintenance from her divorced husband, as long as she does 

not remarry. This being a beneficial piece of legislation, the 

benefit thereof must accrue to the divorced Muslim women.” 

(19) There is total dearth of cogent evidence led by 2nd party as regards to the 

contention that the 1st party has remarried with another man. The only 

contention taken by the 2nd part in his written statement is that the 1st 

party fled away with another man and lived with him at Bihar. This fact is 

not sufficient to hold that the 1st party remarried.  

(20) The burden lies on 1st party to establish her case. It appears the P.W.1 

M.R.186/08  Page 4 of 7 



clearly deposed about 2nd party’s physical assaulted upon her and her 

being driven out of the matrimonial home when she was pregnant. Now 

the onus shifts on 2nd party in the facts of the case to prove that it was not 

so because of 1st party’s adamancy not to continue leading conjugal life 

with him as alleged by the 2nd party. But it appears that 2nd party could not 

shift the onus back to the 1st party in this regard by leading cogent 

evidence. The 2nd party has failed to establish either a valid talaq or the 

remarriage of 1st party. As far as far as the Mohammedans are concerned, 

a husband is allowed plurality of wives provided he maintains them 

equally. But, in the instant case, soon after his second marriage, the 2nd 

party assaulted and drove the 1st party out of the matrimonial home, that 

too, when she was eight months pregnant. That apart, the second 

marriage by the 2nd party itself is a sufficient ground, as contemplated 

under the Explanation to Section 125(3) of Cr.P.C., for the 1st party to 

refuse to live with the 2nd party 

(21) Thus, it can be inferred that the 1st party has just ground to refuse to live 

with her husband/2nd party. This point is decided in favour of the 1st party. 

Point No. 2 

(22) The 1st party has stated that she is unable to maintain herself. She is 

staying at her father’s house and she is passing her days in immense 

hardship. 1st party deposing as P.W.1 has clearly testified that she has no 

source of income and the 2nd party has not given any kind of maintenance 

to her. P.W.2 has corroborated the testimony of P.W.1. 

(23) Thus, the 1st party has sufficiently proved that she has no independent 

source of income and the same remained unassailed. It is an ignominy, 

when the 2nd party, who is capable of earning, the 1st party has to suffer 

and live on the earnings of others. Moreover, it is not on record that the 1st 

party has any source of income, let alone sufficient income. 

(24) The above discussion clearly shows that the 1st party is unable to maintain 

herself. This point is decided against the 2nd party. 

Point No. 3 

(25) The 2nd party deposing as D.W.1 has deposed that he is a 4th grade 

employee of FCI and earns about `2000/- per month. The 2nd party has 

pleaded that he is an employee at FCI. There is nothing on record to 

disbelieve the said statement of the D.W.1. None of the party could 

sufficiently show about the actual income of 2nd party but for the 

admission by D.W.1, it can be inferred that the 2nd party earns a monthly 

salary. Nonetheless, it is clear that the 2nd party has a source of income. In 

view of the above and considering the fact that the Section 125 Cr.P.C. is a 
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beneficial legislation, it can be held that the 2nd party earns a handsome 

salary as FCI is a Central Government establishment. 

(26) Situated thus, the 2nd party has sufficient means of income and the 

monthly salary of the 2nd party is not less than `10000/-. This point is 

decided as such. 

Point No. 4 

(27) P.W.1 has clearly deposed that she is staying at her father’s house, and the 

2nd party has neither communicated with her nor maintained her. Said 

fact remained unrebutted. 

(28) It is an admitted position that the 2nd party has not maintained either the 

1st party or her daughter. It is also held that the 2nd party has sufficient 

means to maintain his wife. The 2nd party has not been able to testify that 

he ever paid anything to the 1st party, which goes on to show that the 2nd 

party has refused and neglected to maintain the 1st party. 

(29) Our Hon’ble Gauhati High Court in a decision as reported in 1999 (1) 

GLT 168 Pradip Das vs. Jaba Rani Das has observed at para no. 5 that – 

“ … even an able bodied husband having no income cannot 

be divested of the responsibility to maintain his wife … ” 

(30) In these factual and legal premises, it is clear that the 2nd party has refused 

and neglected to maintain his wife. This point is decided in favour of the 1st 

party. 

Point No. 5 

(31) In the case at hand, it has already been decided in the foregoing Point 

No.1, that the 1st party has just and reasonable cause to refuse to live with 

2nd party and as such, it can be surmised that the 2nd party is liable for 

payment of maintenance. 

(32) For this reason, the 1st party is entitled to monthly maintenance. This 

point is also decided against the 2nd party. 

  Point No. 6 

(33) It has already been held that the monthly salary of the 2nd party is not less 

than `10000/-. Taking into account the status of the parties and the 

income of the 2nd party, I reckon, `2000/- should suffice as monthly 

maintenance for the 1st party, which is neither sumptuous nor 

impecunious, in the facts and circumstances of the case. 

(34) The 1st  party is an adult female as such considering the standard of living 

and the status enjoyed in the society, the maintenance is fixed at `2000/- 

to the 1st party respectively. The two sons are major and hence, they are 

not entitled to any monthly maintenance from the 2nd party. 
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(35) Thus, this point, too, is decided in favour of the 1st party. 

O R D E R 

(36) In view of the above discussions and the decisions so reached in the Point 

Nos. 1, 2, 3, 4, 5 and 6, it is ordered that the 2nd party do pay monthly 

maintenance of `2000/- to the 1st party. 

(37) The maintenance is made effective from the date of this order and is to be 

paid within the first seven days of each succeeding English calendar 

month. 

(38) It is ordered accordingly. This Misc. case stands allowed on contest. 

GIVEN under my hand and seal of this Court on this 21st day of March, 

2013 at Hojai. 

 
 
 
  

(A. J. BORAH) 
          S.D.J.M.(M), 
          Hojai. 
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