
IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M)  
AT SANKARDEV NAGAR, HOJAI  

 
C. R. Case 66/2008 
u/s 138 of N. I. Act 

 

Prabhu Ram Binda 
-vs- 

Omprakash More. 

 

PRESENT:  A. J. BORAH, A.J.S. 
  S.D.J.M.(M),  
  Sankardev Nagar, 
  Hojai. 
 

For the Complainant:  Mr. N. C. Das, Ld. Advocate. 
For the Accused:   Mr. R. K. Agarwal, Ld. Advocate. 
 
Evidence recorded on:  23-09-2009, 02-09-2011 and 18-02-2012. 
Examination u/s 313 CrPC: 29-01-2013. 
Argument heard on:     14-05-2013 and 15-07-2013. 
Judgment delivered on: 29-07-2013. 
 

J U D G M E N T 
 

1. Complainant Prabhu Ram Birda instituted this case under Section 138 of the 

Negotiable Instruments Act, 1881 (hereinafter the Act) alleging therein that 

the accused, Omprakash More, had issued three cheques in favour of the 

complainant, which were dishonoured due to insufficient funds of the 

accused’s bank account. 

2. The complainant’s compact case, culminating in this judgment, as set forth in 

the complaint, is that, the complainant is a sub-contractor and also carries on 

hiring business of lorry, tractor, etc. The accused is Managing Director of 

ATW (India) Pvt. Ltd. (hereinafter the company), having its head office at B-

36, South Jalan Nagar, P.O. C. R. Building, Dibrugarh. The accused, on 

behalf of the company, in 2005, approached and asked the complainant for 

doing sub-contract of cutting soil at N. C. Hills, which contract was worth 

`730000/- and the complainant accepted the proposal. The accused paid 

`50000/- in cash and issued three numbers of cheques drawn on State Bank 

of India, Lumding Branch vide cheques nos. 163097 dated 30-09-2007, 

163098 dated 30-11-2007 and 163082 dated 30-12-2007 worth `206000, 

`204000 and `270000/- respectively duly signed by the accused in favour of 

the complainant. The complainant deposited the said three cheques in his 

bank account maintained at Allahabad Bank, Lumding Branch on 10-12-2007 
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but the cheques were returned on 18-12-2007 to the complainant unpaid for 

insufficiency of funds. The complainant sent a demand notice by registered 

post with A/D on 19-12-2007 to the accused demanding `6,80,000/- within 

fifteen days from the date of receipt of said demand notice. On 04-01-2008, 

the acknowledgement card was returned to the complainant. The accused, 

too, requested the complainant to extend some time for repayment of the 

cheque amounts. The complainant, on humanitarian ground, gave a chance 

to the accused for repayment. The complainant, again, deposited the said 

cheques on 24-01-2008 and again the said three cheques were dishonored 

for insufficiency of funds. The complainant again sent a demand notice on 

13-02-2008 to the accused, which he received on 20-02-2008. But the 

accused had never paid the cheque amount till date. 

3. The complainant was examined u/s 200 Cr.P.C. and the then learned 

S.D.J.M.(M), Hojai took cognizance of the offence under 138 of the Act. 

Hence, the case. 

4. The accused entered his appearance and was enlarged on bail. Particulars of 

accusation u/s 138 of the Act was read over and explained to accused, to 

which he pleaded not guilty and claimed to be put on trial. Hence, the trial. 

5. The complainant examined two witnesses in support of his case including 

himself. The accused was examined u/s 313 Cr.P.C. who admitted issuing the 

cheques but denied all other incriminating evidence against him and also 

declined to adduce defense evidence. I have heard the arguments advanced 

by the learned counsels of both the sides. I have also meticulously perused 

the case-record and evidence-on-record. 

6. Learned counsel for the complainant, Mr. N. C. Das, would submit while 

relying on a decision of Hon’ble Supreme Court as reported in AIR 1998 SC 

3043 Sadanandan Bhadran vs. Madhavan Sunil Kumar that a cheque can be 

presented any number of times during the period of its validity. 

7. Learned counsel would submit relying on yet another judgment of Hon’ble 

Supreme Court as reported in (2008) 1 SCC 258 K. Prakasan vs, P. K. 

Surendran that the burden of proof lying on the accused is required to be 

discharged by preponderance of probability while lying on prosecution is to 

be discharged by proof beyond reasonable doubt. 

POINT FOR DETERMINATION:

8. Upon hearing of the parties and on perusal of record, I have formulated the 

following points for determination in order to arrive at a definite finding in 

respect of the dispute in this case – 

i. Whether the accused had issued the cheque for the discharge of any 
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legally enforceable debt or liability? 

ii. Whether the cheque was dishonoured for insufficient funds in the 

account of the accused? 

iii. Whether the accused received the demand notice issued by the 

complainant regarding the dishonor of the cheque? 

iv. Whether the accused has committed the offence under Section 138 of 

the Negotiable Instruments Act,1881? 

DISCUSSION, DECISION AND REASONS THEREOF:

9. The complainant had contended that the accused owed `6,80,000/- to him 

and in discharge of the aforesaid debt, the accused gave him the aforesaid 

three cheques in question. The complainant examined himself as P.W.1 in 

support of his case. The relevant testimony of complainant witnesses is 

enumerated as hereunder. 

10. The complainant Prabhu Ram Birda as P.W.1 has deposed that the accused 

issued the cheques in question towards the discharge of his debt of 

`6,80,000/-. P.W.1 further deposed that the accused, on behalf of he 

Company approached him for doing sub-contract work of soil cutting valued 

at `7,30,000/- against which cash of `50,000/- was paid to the complainant 

by accused who also issued said three cheques bearing no. 163097 dated 30-

09-2007 for `2,06,000/-; cheque no. 163098 dated 30-11-2007 for 

`2,04,000/-; and cheque no. 163082 dated 10-12-2007 for `2,70,000/- in 

favour of the complainant for the discharge of his debt. P.W.1 identified the 

said three cheques as Exhibit 1, Exhibit 2 and Exhibit 3. The accused has 

not disputed the issuance of the aforesaid three cheques, in fact, the 

accused has admitted in his examination recorded under Section 313 Cr.P.C. 

that he had issued the aforesaid three cheques. 

11. In his cross-examination, P.W.1 stated that the accused gave him the said 

three cheques having different dates to him on the same day. The 

complainant was cross-examined at length by the defense, but there is 

nothing-on-record to doubt or disbelieve the said witness. P.W.1 outright 

denied all the suggestions so put forth by defense. 

12. The learned counsel for the accused would submit that as the P.W.1 has 

admitted in his cross-examination that the cheque amount in figures and the 

accused’s signatures are in different inks and corroborated by P.W.2 in this 

regard, hence, the evidence of the complainant cannot be believed. In this 

regard, learned counsel for the accused would bank on a judgment of 

Hon’ble Supreme Court as reported in C. Antony vs. K. G. Raghavan Nair and 
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of Hon’ble Kerala High Court as reported in P. L. Verghese vs. Molly Scariya 

as well as of Hon’ble Punjab & Haryana High Court as reported in The Hisar 

Bankman Cooperative Thrift and Credit Society Limited vs. Krishan Kumar. 

Learned counsel would submit that as the ink used in the body of cheques is 

different from the ink used in the signature of the cheque, an inference can 

be drawn that the case of the complainant is doubtful. 

13. The aforesaid contention of the accused cannot be sustained. When the 

evidence-on-record is analysed, the accused had categorically admitted the 

entrustment, signing or execution of the cheques in favour of the 

complainant. The transaction between the complainant and the accused is 

not seriously disputed by the accused. Therefore, it is very clear that the 

accused admits the issuance, entrustment or execution of the cheques in 

question to the complainant. Moreover, after receiving the statutory notice 

issued by the complainant, no reply was given by the accused to the said 

statutory notice denying issuing of such cheques to the complainant of the 

said amounts. Even during the course of trial, the accused never disputed the 

execution or entrustment or issuance of the cheques in favour of the 

complainant. Rather, the accused admitted his liability to the tune of 

`6,80,000/- so fortified by Exhibit 7 issued by the accused to the 

complainant seeking some time to make good the said amount. 

14. That apart, for the sake of argument, let us assume that the cheques were 

written in different inks, but that by itself, in the present case, does not show 

in any manner that these cheques were not executed or issued by the 

accused. The accused’s examination u/s 313 Cr.P.C. reveals that he had not 

put in the amount in the cheques, which means the cheques might have 

been signed by the accused and the amounts were left blank and could have 

been issued by the accused to the complainant as collateral security. As per 

Section 20 of the Act, a holder in due course is authorised or empowered to 

fill up an instrument so as to make it a negotiable instrument. In this case, 

the accused had, all along, admitted the entrustment of the cheques and 

therefore, the complainant, as a holder in due course, reserved his right to 

fill up the cheques and that cannot be questioned by the accused. Therefore, 

the contention of the learned counsel for the accused that there are two 

different inks by which the cheques have been filled up will not in any way 

useful for the accused for the purpose of accused’s defense in the 

proceedings initiated against him under Section 138 of the Act. 

15. Further, even if, again for the sake of argument, it is assumed that the 

accused had given the cheques as collateral security, then also there is no 
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plausible explanation as to why three cheques were handed to the 

complainant, because only one cheque given as security would have served 

the purpose. The accused has not provided any explanation as to why he 

had to issued three cheques as security, when only one cheque would have 

served the purpose. 

16. In addition to the above, Section 139 of the Act raises a statutory 

presumption that the holder of the cheque, unless the contrary is proved, 

received the cheque for the discharge in whole or in part of any debt or 

liability. In the instant case on hand, the accused has admitted that he had 

issued the cheques; as such, the statutory presumption is that he had issued 

the said cheques for the discharge of his debt or liability. The accused has 

merely stated about his defense in his examination under Section 313 

Cr.P.C., but has not produced any material-on-record to substantiate his 

aforesaid defense. The accused has not adduced evidence in support of his 

case and further there is no other material-on-record to show that he never 

issued such cheques to the complainant at any time for discharge of his 

liabilities. 

17. In view of the foregoing discussion, it is inferred that the accused had issued 

the said three cheques for the discharge of his debt of `6,80,000/- in total 

and it can be held that the cheques were issued for the discharge of a legally 

enforceable debt. 

Point No. 2 

18.  The complainant as P.W.1 has deposed that the said three cheques were 

presented to his bank for encashment, but the same was dishonoured 

because of insufficient funds in the account of the accused. The P.W.1 has 

identified the return memos as Exhibit 4 and Exhibit 8, which shows that 

the said cheques were dishonoured for insufficient funds on 18-12-2007 and 

06-02-2008. The P.W.1 was cross-examined in this regard; there is nothing-

on-record to hold that P.W.1’s veracity was impeached, as such it is held that 

the said cheque was dishonoured. 

19. The complainant has examined the Bank Manager of Allahaband Bank, Ashok 

Paul who has deposed that the aforesaid three cheques were dishonoured 

due to insufficient funds in the account of the accused, which was 

maintained at State Bank of India, Lumding Branch. The P.W.2 has deposed 

that the cheques were dishonoured with the endorsement “Insufficient fund”, 

which means that funds were not sufficient in the accused’s account to 

honour the cheques. 

20. In view of the above it is held that the said three cheques were dishonoured 
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for insufficient funds in the bank account of the accused. 

Point No. 3 

21. The P.W.1 has deposed that he had issued the demand notices in respect of 

the dishonor of the said cheques through his advocate on 19-12-2007 and 

09-02-2008 by registered post. The P.W.1 identified the same as Exhibit 5 

and Exhibit 9. The P.W.1 has further deposed that the said notices were 

received by the accused. The P.W.1 has deposed that on receipt of first 

notice, the accused issued a letter acknowledging the liability of `6,80,000/- 

towards the complainant and sought time as well as requested the 

complainant to present the cheques after fifteen days. P.W.1 identified the 

accused’s said letter as Exhibit 7. The complainant was not cross-examined 

by the defence in this regard, hence, there is nothing on record to doubt or 

disbelieve P.W.1. 

22. The P.W.1 has deposed that he issued the demand notice in respect of the 

dishonor of the said cheque by way of registered post with A/D, which A/Ds’ 

had returned to him. The P.W.1 identified the A/D cards as Exhibit 6 and 

Exhibit 10. The perusal of the postal receipts attached to the Exhibits 5 

and 9 shows that the same were prepaid and addressed to the accused. The 

perusal of the Exhibits 6 and 10 A/D Cards shows that the complainant had 

properly addressed the notice to the accused and sent the same by 

registered post by prepaying the same and those were delivered on 28-12-

2007 and 20-02-2008 respectively. 

23. In addition to the above, the denial by the accused in his examination under 

Section 313 Cr.P.C. that he had not received the demand notices is 

disbelievable as the sad fact has not been supported by any cogent defense 

evidence, as such, it is held that the demand notices were properly served 

upon the accused. 

Point No. 4 

24. The offence under Section 138 of the Act is complete on the satisfaction of 

certain conditions which are that the cheque has to be issued on the account 

maintained by the accused and that the cheque has to be issued for the 

discharge of a debt or liability. It is further provided that the said cheque has 

to be deposited within six months of its issuance or within its validity and 

that the notice regarding the dishonor of the cheque for insufficient funds 

ought to be given within 30 days of the receipt of information regarding the 

dishonor.  

25. In the instant case-on-hand, it is already held that the three cheques were 
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issued by the accused in the account maintained by him and that the said 

cheques were dishonoured due to insufficient funds. The cheques were 

issued in the instant case on 30-09-2007, 30-11-2007 and 10-12-2007 and all 

the three cheques were presented within six months for encashment. The 

cheques were dishonoured, firstly, on 08-12-2007 and, secondly, on 06-02-

2008 as is revealed from the cheque return memos; and the two demand 

notices were issued by the complainant on 19-12-2007 and 09-02-2008 

respectively, which are within 30 days from the receipt of information of 

dishonor. The said notices were received by the accused on 28-12-2007 and 

20-02-2008. The complainant had, thereafter, instituted this complaint on 

10-03-2008 which is within 30 days after the lapse of 15 days from the date 

of receipt of second demand notice dated 20-02-2008, hence, the complaint 

is lodged within the period of law of limitation. 

26. Learned counsel for the accused, Mr. R. K. Agarwal, would submit while 

relying on judgment of Hon’ble Supreme Court as reported in 2005 SCC 

(Cri) 1153 Prem Chand Vinay Kumar vs. Yashpal Singh and Another that if 

dishonour of a cheque has once snowballed into a cause of action it is not 

permissible for a payee to create another cause of action. Learned counsel 

has relied on another judgment of Hon’ble Supreme Court as reported in 

(2010) 2 SCC (Cri) 1033 Tameeshwar Vaishnav vs. Ramvishal Gupta that 

the complaint based on second notice is barred by limitation. 

27. I have gone through the aforesaid authoritative pronouncements of two-

Judges Bench(es), which decisions were rendered after relying on yet 

another two-Judge Bench judgment of our Hon’ble Supreme Court reported 

in AIR 1998 SC 3043 / (1998) 6 SCC 514 Sadanandan Bhadran vs. 

Madhavan Sunil Kumar wherein the ratio is as thus –  

“ … the complaint in the instant case had also been filed on the 

basis of the second dishonour of a cheque after the payee of 

the cheque had issued a notice to the drawer under clause (b) 

of the proviso to Section 138 of the Act based on an earlier 

dishonour… ”  

28. However, the Hon’ble Supreme Court in a three-Judges Bench judgment 

recently reported in 2012 (9) SCALE 455 / (2013) 1 SCC 177 M.S.R. 

Leathers vs. S. Palaniappan has held at para no. 31 and 33 that – 

"31. Applying the above rule of interpretation and the 

provisions of Section 138, we have no hesitation in holding that 

a prosecution based on a second or successive default in 

payment of cheque amount shall not be impermissible simply 

because no prosecution based on first default which is followed 
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by a statutory notice." 

“32. . . . ”   

“33. In the result, we overrule the decision in Sadanandan 

Bhadran's case (supra) and hold that prosecution based upon 

second or successive dishonour of the cheque is also 

permissible so long as the same satisfies the requirements 

stipulated in the proviso to Section 138 of the Negotiable 

Instruments Act.” 

29. That apart, the complainant was prevented to file a complaint after the first 

dishonor of cheques as the accused, after receipt of Exhibit 5 advocate’s 

notice, requested the complainant for more time to arrange for the funds as 

his company was going through a bad phase as is revealed from Exhibit 7 

request letter by accused. 

30. In view of the above discussion, it is held that the complaint based on the 

second dishonour of cheque is maintainable as all the other ingredients of 

the offence under Section 138 of the Act are satisfied in the instant case and 

further the complainant has satisfied all the requisites for the institution of 

the complaint, hence, it is further held that the accused has committed the 

offence under Section 138 of the Act. 

31. In view of the foregoing discussions and the decisions reached in the 

foregoing points for determinations no. 1 to 4, it is held that the accused has 

committed offence under Section 138 of the Act and as such the accused is 

convicted under Section 138 of the Negotiable Instruments Act, 1881.  

32. I have heard the parties on the point of sentence. Accused would submit that 

he is old-aged and prayed for leniency. I am not inclined to extend the 

benefit of the provisions of the Probation of Offenders Act, 1958, because 

the offence committed is in the nature of an economic offence. The 

backbone of the nation depends on a healthy economy. Moreover, the real 

intention behind the enactment of the said penalty is to provide quick 

remedy to the payee or the holder of the cheque, and also to instill a sense 

of confidence and assurance to the business community. 

O R D E R 

33. Considering the nature of the offence and the other attending facts and 

circumstances of this case, the accused is convicted of the offence under 

Section 138 of the Negotiable Instruments Act, 1881 and accordingly, he is 

sentenced to undergo simple imprisonment for 1 (one) year each for the 

dishonor of the said three cheques and further to pay consolidated 

compensation of `13,60,000/- (Rupees Thirteen Lakh Sixteen Thousand 

Only) to the complainant as the consolidated cheque amount is `6,80,000/- 
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and about five years have elapsed from the date of issuance of cheque. It is 

further directed that the accused shall undergo simple imprisonment for 

another three months in default of the payment of compensation. The 

sentence of imprisonment for each of the offences would run concurrently.  

34. Furnish a free copy of the judgment to the accused immediately. 

35. The bail bond of the accused is extended for a period of six months from 

today u/s 437A of Cr.P.C. 

GIVEN under the hand and seal of this Court on this 29th day of July, 2013 at 

Sankardev Nagar, Hojai. 

 

 

 (A. J. BORAH) 
 S.D.J.M.(M), 
 Hojai. 
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APPENDIX 
 

Exhibits 

Exhibit 1 – Cheque No. 163097 
Exhibit 2 – Cheque No. 163098 
Exhibit 3 – Cheque No. 163082 
Exhibit 4 – Return Memo dated 18-12-2007 
Exhibit 5 – Advocate Notice dated 19-12-2007 
Exhibit 6 – Acknowledgement Due 
Exhibit 7 – Request Letter by Omprakash More 
Exhibit 8 – Return Memo dated 06-02-2008 
Exhibit 9 – Advocate Notice dated 13-02-2008 
Exhibit 10 – Acknowledgement Due 
 
 
Complainant’s Witness 

P.W.1 – Prabhu Ram Birda 
P.W.2 – Ashok Paul (Bank Manager) 

 
Accused’s Witness 

None 

 

 

 

 

 

 

S.D.J.M.(M) 
Hojai 
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