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Judgment

  
1. The instant case for enhancement of maintenance  has arisen out of the 

petition  filed  by  the  1st party,  Mamoni  Deb u/s  127 CrPC whereby she  is 

seeking an enhancement of the monthly allowance of Rupees One Thousand 

each payable to herself and her son as maintenance as per order passed in 

M.R.222/09 from the second party i.e Ajoy Kr Deb.

The case of the 1st party in brief  is  that this court  had passed an order in 

M.R.222/09 whereby the 2nd party was directed to pay an amount of Rs 1000/- 

each to her and her son, Eshan Deb. She states that in the meantime, index of 

price  of  everyday essential  commodities  have  risen very  high and her  son 

minor son has also been admitted to Don Bosco School and the monthly school 

fees for her son is Rs 500/-. Along with bus fare of Rs 1000/- per month. She 



states that when her son was around 7 months old, her husband had thrown 

her son in the floor due to which he was badly hurt and for the same, he used 

to suffer from headaches. As such he had to be taken to Chennai for treatment 

which  involved  a  huge  expenditure  and  she  had  to  borrow  money  from 

relatives and well wishers. She states that it has become difficult to run her 

day to day life and she is not in a position to provide adequate facilities and 

food to her son. Hence, the case seeking enhancement of the maintenance 

money to the tune of Rs 10,000/- each.The 2nd party made his appearance and 

contested the case by filing his written statement. In his w/s, while admitting to 

the fact that there was an order of payment for maintenance of Rs 1000/- each 

to the 1st party and her son, he states that since then he has been trying to 

diligently  pay  the  said  sum,  but  due  to  his  acute  financial  crisis,  he  had 

sometimes failed to even pay the said amounts. He states that often he used 

to arrange the money by taking the same from his father or his married sisters. 

He  further  states  that  on  02.11.12,  he  met  with  an  accident  and  suffered 

severe head injuries  and fractures  for  which  he  had to  undergo long term 

treatment at various hospitals all  over India and he is still  under periodical 

treatment. He states that he has also lost his private job after the accident and 

presently,  his  needs are looked after  by his old  father  through his pension 

money.  

2. The 2nd party states that the 1st party has got no financial crisis rather is 

well  looked after by her father who is drawing a handsome salary from his 

railway job. He further states that during the period of their conjugal life, his 

father used to take care of the household needs and hence, there was never 

any  crisis.  He  states  that  the  fact  that  the  1st party  could  have  her  son 

admitted in Don Bosco School shows her financial cap[ability and states that 

she has filed this petition with false facts and has made up a concocted story. 

Hence, the 2nd party prays for dismissal of the instant case.

6. To prove her case, the 1st party has examined herself as PW-1 and one 

Sri Pradip Sen as PW-2. The 2nd party has adduced himself as DW-1 and one 

Dum Roy as DW-2 in his defence. 

  7.                        POINTS FOR DETERMINATION:-
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(i)      Whether there has been a change of circumstances of the 1 st party 

who is receiving the monthly maintenance of Rs 1000/- each for herself 

and her son? 

(ii) Whether  the  1st party  and  her  son  are  entitled  to  get  an 

enhanced maintenance as prayed for and if so, at what rate 

are they entitled?

8.    DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

      

To decide on the given points, the evidence, lead by both the parties are 

discussed as follows. The 1st party in her evidence in chief had reiterated 

the  statements  made  in  her  pleadings.  She  has  stated  that  she  had 

received an order for payment of Rs 1000/- each for herself and her son in 

the  maintenance  proceedings.  She  states  that  he  son  is  at  present 

studying at Don Bosco School, Lumding and his monthly school fees, bus 

fees, tuition fees, medicine expenses amounts to Rs 2500/- to Rs 3000/-. 

She states that from the Rs 2000/- that she is receiving, it is difficult to run 

her day to day expenses while her husband has his Photo Lab at Guwahati 

and has 5-6 employees under him.  PW-2, Pradip Sen, who happens to 

be the father of the 1st party has stated that he had taken the son of the 

1st party to Chennai for treatment and at present he studies t Don Bosco 

School, Lumding and his monthly expense is around Rs 3000/-.  The 2nd 

party as DW-1 has stated that  he has no income at present and his 

father is around 85 years old and his father gets monthly pension. He 

states  that  their  economic  condition  is  worsening  and  he  is  finding  it 

difficult to give the maintenance amount of Rs 2000/- to the 1st party. He 

states that in 2012, he had fallen from the 2nd floor of the building and he 

is having to take medicines costing Rs 50/- per day. He states that his 

physical  condition  is  not  good  and  he  has  exhibited  his  medical 

treatement  documents  at  Rahman  Hospital  as  Ext-1  and  other 

prescriptions as Ext-B, C, D, E & F which though are objected by the 1st 

party side. DW-2, one Sri Dum Roy has stated in his evidence that around 

2 years back, Ajoy Deb had fallen from the 2nd floor of the building and he 

had to  be  rushed to  I.G.  Hospital  at  Guwahati  and  thereafter,  he  was 

treated at Rahman hospital at Guwahati. He states that at present, Ajoy 

Deb does not work.



9.     Now, the crux of the provisions of section 127, Cr.P.C which deals 

with the alteration of the payment of maintenance, is that there has to be 

some change in the circumstance of the party receiving such payment. 

The learned advocate for the 2nd party has argued that the 1st party has 

failed  to  show any such  change  in  the  circumstances.  He  further  has 

argued that the condition of the 2nd party has rather changed and that his 

income has lessened and his physical condition has also worsened due to 

an accident. 

Now, the records show that, vide order dated 16.03.10 and on a petition 

filed by the 2nd party himself, an order for payment of Rs 1000/- each was 

made for the 1st party and her son as agreed upon by her. Since then 5 

years has elapsed and there has been a definite rise in the price index of 

essential commodities, which is beyond dispute. Further, it is also evident 

that the minor son of the 1st party who was an infant at that time, has 

since grown up and is now ready and going to school. It is not disputed 

that the son of the 1st party, Eshan Dev is now studying at Don Bosco 

School and thus an added expense has come to the life of the 1st party 

notably in the form of the educational expenses of her son. The learned 

advocate for the 2nd party has argued that if the condition of the 1st party 

is so bad, she ought to have opted for a Government School for her son 

and  not  have  him  admitted  at  a  private  school  undergoing  higher 

expenses. No, doubt this argument is plausible yet it must be the wish of 

every parent to give the best education to their wards and the 1st party 

inspite of her conditions and setback in marital life also must be presumed 

to be wishing the same. Yet at the same time, it also cannot be overlooked 

that the 1st party must also know that she may not be able to afford the 

level of expense that she has got herself into and claim the same from her 

husband by way of the enhancement. No doubt, the son of the 1st party 

being ready to go to school and being a school going in itself is a change 

in the circumstance of the living and expense of the 1st party and even if 

the  son  was  admitted  to  a  government  school,  there  would  be  some 

expense incurred in the nominal fees and other ancillary costs.

10.    The 1st party also tried to suggest that considerable expenses have 

been incurred on the treatment of her son and he was taken to Chennai. 

The same again appears to be a one of cost and may not be a regular 

expense. The 2nd party on the other hand has portrayed that his accident 
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had diminished his income and he is not in a position to pay an enhanced 

amount. The very documents exhibited by the 2nd party shows that he had 

taken treatment in one of the better private hospitals at Guwahati and he 

in his W/S himself has stated that he had undergone treatment at various 

hospitals in India. Thus, it can only be presumed that the 2nd party has the 

means to spend on his treatment. DW-1 has in his evidence stated that he 

had fallen from his building. Further, DW-2 in his cross and evidence has 

stated that the 2nd party has a multistoried house which again would only 

create the presumption that the 2nd party has the assets to build upon his 

life. That he still has his old father who derives pension can only help his 

cause as his expenses are shared. He has not stated or argued that there 

are any other dependents in his family which again would show that any 

assets that are left behind would be inherited by him. The 2nd party has 

stated that his father still takes care of the needs of the house but he at 

the same time cannot forget that he himself is a father and has his own 

responsibilities towards his son and his wife. As DW-1, he has stated in his 

cross that he has a RCC house at Guwahati and he is the only son of his 

father. 

11.          That with the passage of time, cost of living and all other 

ancillary costs have increased cannot be doubted and from the 5 years 

since the order of payment was made, there has been definite change of 

circumstances in the life of the 1st party. The plea of the 2nd party that his 

income has diminished and he is bed written has not been substantiated 

and though he has denied having a Color Photo Lab at Guwahati and he 

employees5-6 people there, yet it cannot escape that he has the means to 

look  after  his  wife  and  his  son  and  with  the  rising  cost,  his  income, 

whatever it might have been in 2010, could have only increased. Thus, it 

is clear that there has been a definite change in the circumstance of the 

1st party and hence point no-1 is decided in her favour.

12.  The object of a proceeding u/s 125 CrPC is to assist the women 

and children in distress. It is to save the dependant from destitution and 

vagrancy.  Thus,  considering  this  basic  object  behind  framing  of  the 

previously  mentioned  welfare  legislation  along  with  all  the  evidences 

adduced and the materials placed before and the discussions as made 

above, I am of the view that the 1st party, Mamoni Deb is entitled to get 

enhanced maintenance from the 2nd party and for their minor on, Eshan 



Deb.  As  regards  the  quantum  of  maintenance,  it  is  evident  from  the 

testimony of the witnesses that the 2nd party is well off and is in a position 

to maintain his wife and son.  However,  the amount earned by the 2nd 

party may not be enough to provide the enhanced amount of RS 10,000/- 

each as prayed by the 1st party. 

              Hence, considering the income of the 2nd party and the status 

and standard of living of the 1st party and her son, I am of the considered 

view that a sum of Rupees Two Thousand (Rs 2000/-) per month would be 

a reasonable amount for the 1st party to maintain herself and a further 

sum of Rupees One Thousand five hundred Rs 1500/-  per month would 

suffice  at  this  stage  for  her  minor  son  as  an  enhanced  maintenance 

amount from the earlier amount of Rs 1000/- each.   

13.              ORDER

In the result, the 2nd party Ajoy Kr Deb is directed to pay an amount of 

Rupees Two Thousand Only (Rs 2000/-) per month for the maintenance of 

the 1st party, Mamoni Deb and a further amount of Rupees One Thousand 

Five Hundred ( Rs 1500/-) per month to her son, Eshan Deb with effect 

from the date of this judgment and order, i.e. 04.04.15.

Given in my hand and under the seal of this court on this 04 th day of 

April, 2015.

        Typed by me:     SDJM, Hojai, NAGAON.

                          APPENDIX
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A.     1  st   Party  Witnesses  :-

             PW-1: Smt Mamoni Deb.

   PW-2: Sri Pradip Sen.

B.      2  nd   Party Witnesses  :-

              DW-1: Sri Ajoy Kr Deb.

   DW-2: Sri Dum Roy.

C.     1  st   Party Exhibits  :-

   NIL.

D.     2  nd   Party Exhibits  :-

   Ext-A-  Medical  Treatment  document  from  Rahman 

Hospital.

   Ext-B to Ext-F: Medical Prescriptions.

SDJM, Hojai, NAGAON.


