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DISTRICT:- HOJAI.

IN THE COURT OF S.D.J.M.(M)., HOJAI AT SANKARDEV NAGAR AT HOJAI.

PRESENT :-MR. AJOY KR. BASUMATARY; AJS.

                    S.D.J.M.(M). HOJAI.

MR. Case No-42/2016, U/S-125 Cr. P. C.

               Smti Debika Biswas.         -------------First Party.

     -V-

      Sri Biswajit Biswas.             -------------Second Party.

Ld. ADVOCATE FOR THE FIRST PARTY:-  N.K. Bhattacharjee,

                                                                     HJI. Bar Associattion.

Ld. ADVOCATE FOR THE SECOND PARTY:- A.B.M. Sahin,

                                                                     HJI. Bar Association.

Date Of Evidences:- 22-06-16, 22-08-16, 25-10-16 & 25-10-2016.

Date Of Argument:- 15-02-2017 & 01-03-2017.

Date of Final Order/ Judgment:-01-03-2017.

JUDGMENT     / FINAL ORDER  

1) The story  of  the  petitioner  ,   in  brief  , is  like  that  on  24-02-2016,  the 

petitioner filed this case for maintenance application against her husband, stating 

inter-alia that on 01-12-2014, the second party married her at Kamakhya Temple of 

Guwahati Assam as per Hindu rites and rituals. At the time of marriage, second party 
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demanded money, apart from other things however after negotiation the parents' of 

the petitioner paid an amount of Rs.50,000/- along with other articles as stridhans in 

lieu of demanded money of Rs.1 lakh to the second party. Second party received the 

amount of Rs.50,000/-, sofa-set, furniture, utensils, complete set of beddings, gold 

ornaments, weighing 04 bhoris gold. After few days of her marriage, second party 

along with his mother and  Smit.  Susmita Das started to pressurize her to arrange 

the  remaining Rs.50,000/-  thereafter  when she failed to arrange it, second party 

started to torture her, physically as well as mentally. Smti Susmita Das is none other 

than the girlfriend of her husband. Smti Susmita Das used to visit her matrimonial 

house frequently,  specifically when her husband remains in her matrimonial house, 

at Lumding. Her husband had given a proposal to the petitioner, to get mutually 

divorced and allow him to marry his girlfriend, Smti Susmita Das. Second party has 

extra-marital  affairs  with  Smti  Susmita  Das, which  her  husband  vehemently 

confessed before the petitioner. On 02-10-2015,  ultimately,  Second party with his 

mother assaulted the petitioner and drove her out from her matrimonial house. They 

also kept all the belongings/ stridhans of the petitioner and also drove her out from 

her stridhans. On that day, Smti Susmita Das was also present and Susmita Das had 

instigated her husband to torture her. Since then, the petitioner has been living in 

her parents' house, at Lumding. Petitioner and her parents' didn't file any criminal 

case since they tried their best to settle the matter through amicably settlement only 

but found in vain. Second party has neglected the petitioner. He had neither inquired 

the well-being of the petitioner, nor provided the maintenance to her. Petitioner has 

no income source for her livelihood. Second party earns Rs.25,000/-  per month. 

Thus, the  petitioner  prayed monthly maintenance @ Rs.10,000/- from the second 

party/her husband.

2) Second party appeared in pursuance of notice and filed written statement. He 

stated that there is no cause of action for the proceeding. Petitioner is not entitled 

for maintenance. She filed this case falsely, by making fabricated stories. There is no 

proof, in respect of her allegations. He tried to compromise their dispute, on several 

occasions, but all the attempts were gone in vain. He tried to bring the petitioner 

back but she refused to come back in his house. She is living in her parents' house 

without any valid reasons or grounds. Still he is waiting and willing to cohabit with 

the petitioner and also confer all due respect and love as earlier, if the petitioner is 
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returned to his  house. He is  a landless person,  daily  wages  labour.  His  monthly 

income is Rs.3,000/-only. He has no income and such financial  capacity to provide 

monthly maintenance to the petitioner. His mother is an old aged person, more than 

60 years age, having various old aged  diseases.  Thus, he prayed to dismiss the 

prayer of the maintenance, as sought by the petitioner.

3)    POINTS FOR DETERMINATION:-

i) Whether the petitioner has been sufficiently neglected by the second party?

II) Whether the petitioner is entitled to get maintenance U/S-125 of Cr. P. C.?

III)  If yes, what would be the appropriate quantum of maintenance for the 

petitioner?

4)       DISCUSSION, REASONS AND DECISION THEREON:-

After going through the evidences available with the record and hearing both 

the sides, it is seen that the second party has admitted that the petitioner is his  

legally married wife. Hence, I have taken all the above points together for discussion 

and determination. 

In this case, the petitioner has adduced evidences of two witnesses, including 

her evidence, as PW1. PW1: Devika Biswas and PW2: Gokul Kuri. Second party also 

adduced  evidences  of  two  witnesses,  namely-  DW1:  Biswajit  Biswas  and  DW2: 

Prasanta Mazumdar. It is seen that PW1/petitioner and PW2/paternal uncle of the 

petitioner, categorically deposed that after marriage, the petitioner was subjected to 

torture  by  her  husband/second  party.  They  deposed  that  the  second  party 

demanded  a  sum  of  money  of  Rs.50,000/-.  Second  party  started  assault  the 

petitioner, when the petitioner and her family members failed to fulfill his unlawful 

demand and then finally, on 02-10-2015 the second party drove the petitioner out 

from her matrimonial house, after assaulting her.

 PW2 deposed that he requested the second party to take the petitioner back 

in his house, but second party refused to accept the petitioner back, until and unless 
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the demanded money is paid by the petitioner. PW2 also tried to amicably settle the 

matter, but second party didn't turn up, hence the petitioner filed this case.

 It is in the evidences of PW1 and PW2 that since 02-10-2015, the second 

party  didn't  provide  maintenance  to  the  petitioner.  Second  party  is  a  marketing 

Representative and having income, which the petitioner has proved by exhibiting a 

Visiting card as Ext.1. Second party failed to shake the evidences of the PW1 and 

PW2 hence I am of the view that the petitioner had to take shelter in her parents' 

house, due to torture  and negligent by the second party. There is no cogent proof  

and reliable evidences to the fact that second party had tried to bring the petitioner 

back from his in-laws’ house, as claimed by the second party. Second party failed to 

show income of the petitioner for her livelihood and there is also no reliable evidence 

to the facts that the petitioner has been living in her parents' house without having 

any cause and willfully, without reason she had refused to cohabit with the second 

party, as claimed by the second party.

 The evidences of the DW1 and DW2 are not reliable. DW2 is a friend of the 

second party, who was present in the marriage of the second party. DW2 deposed 

that  he heard  the  petitioner  refused to cohabit  with  the second party after  few 

months of their marriage. Second party tried to bring the petitioner back, but she 

refused to come back to the house of the second party. He stated that he heard the 

petitioner had given proposal to the second party to live in her mother’s house as 

Ghorjowai, which is not believable at all, since it is beyond the pleading/W.S., filed by 

the second  party.  Second party has no proof  to  the  fact  that the petitioner had 

refused to cohabit with the second party without any reasons. Second party has also 

no proof that he is a daily wages labour and/or helper under Medical Representative, 

as claimed by the DW1/second party.  Second party  failed to produce documentary 

proof, or  other  supporting  evidence, in  respect  of  his  profession  and  monthly 

income. Second party had definitely suppressed his income for avoiding the payment 

of the monthly maintenance. 

  It is a case of maintenance U/S-125 of Cr. P. C., which is incorporated in the 

Cr.  P.  C.  under  welfare  scheme.  In  such  cases,  strict  proof  of  the  case  is  not 

mandatory. Here in this case, I am of the view that the petitioner has succeeded to 

prove all the essential ingredients of Section-125 of Cr. P. C.. 
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5)      The  Section  of  125(1)  Cr.  P.  C.  prescribes  provision  for  an  Order  of 

maintenance for wives, children and parents only, which shows that-

               If any person having sufficient means neglects or refuses to maintain-

a)   his wife, unable to maintain herself, or

b)   his legitimate or illegitimate child, whether married or not, unable to 

maintain itself, or

c)  his legitimate or illegitimate child (not being a married daughter), 

who has  attained majority,  where  such  child  is,  by  reason of  any 

physical or mental abnormality or injury unable to maintain itself, or

d)   -----xxx.

               A Magistrate of the first class may, upon proof of such neglect or refusal,  

order such person(s) to make a monthly allowance for the maintenance of his wife 

or such child, father or mother, at such monthly rate, as such Magistrate thinks fit,  

and to pay the same to such person as the magistrate may from time to time direct.

6)         The Hon’ble Supreme Court of India rendered in the case of Dwarika Prasad 

Satpathy –V- Bidyut Prava Dixit, AIR 1999 SC 3348 that the Section-125 Cr. P. C. is 

a  beneficial  provision  and  as  such,  any  application  filed,  seeking  maintenance 

allowance, has to be decided summarily and strict proof of the case is not required. 

The Hon’ble Court had further observed that an order passed under Section 125 Cr. 

P. C. does not need determination of rights and obligations of the parties and the 

said provision has been enacted with a view to provide summary remedy to prevent 

that a woman does not suffer from destitution. 

   The object of the Section-125 Cr. P. C. is a measure of social justice and 

especially  enacted  to  protect  all  the  aggrieved  women  and  children  from  their 

irresponsible husband, or father, or son etc. as case may be. Thus the object is just 

to prevent vagrancy and destitution. It provides a speedy remedy for the supply of 

food, clothing and shelter to the deserted wife. 
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            In the case, it is very much apparent from the evidences available with the 

record that the 1st party had succeeded to prove all the essential ingredients of the 

section. In my considered opinion, the 1st party/petitioner is definitely entitled to get 

maintenance allowance. Accordingly, with the above discussed facts and reasons, I 

have come to conclusion that the  above point no-(I) & (II)  have been decided, in 

affirmative in favor of the petitioner.

   

7) Now coming into the Point no.-(iii) determination:-

It  is  seen that  2nd party  is  physically  fit  person.  He  a medical  marketing 

representative, it appears that he has some income per month. His monthly is not a 

fixed one.  In the case,  2nd party failed to prove that the 1st party/petitioner has 

monthly  income for  her  livelihood.  2nd party  had neither enquired about  the  well 

being of the petitioner,  nor paid any maintenance to her.  Considering all the facts, 

social  and financial  status  of  the parties,  I  have come to  a  conclusion  that  the 

maintenance amount of Rs.2400/-per month for the 1st party would be justified for 

her social dignity.  The above point has been decided accordingly.

8)         O-R-D-E-R

In the result,  I  have come to a conclusion that the monthly maintenance 

amount @ Rs.2400/- per month for the petitioner would be justified in this case. 

Second party is directed to pay monthly maintenance allowance @ Rs.2400/- per 

month from the date presentation of the application, U/S-125 of Cr. P. C. until further 

order or modification of this order.

          Second party shall have to pay the monthly maintenance allowance on or 

before  10th day  of  every  succeeding  month  to  the  first  party  or  in  the  court 

positively. The Section-125 of Cr. P. C. is a beneficial legislation, hence as per the 

spirit  of  this  section, the  maintenance  has  been  granted  from  the  date  of  the 

presentation of the application.        
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9)   The second party shall have to bare a cost of Rs.2500/- for this case, which 

is to be paid for the petitioner/first party.

             Further the second party is directed to pay the arrear allowance with the 

cost within 03 months from today.

10)       A copy of the final order shall be given to the first party free of cost.

11)    The Final order/judgment is sign under my hand and seal with the court 

and delivered with the open court in presence of both the sides, today on  01-03-

2017 at Sankardev Nagar, Hojai.

   This case is disposed of accordingly.

(A. Kr. Basumatary, AJS)

 S.D.J.M.(M) HOJAI.
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  APPENDIX-

12)   Petitioner’s Evidences available with the case record:-

  PW1. PW1: Devika Biswas and

  PW2: Gokul Kuri. 

Second party’s Evidences available with the case record:-

DW1: Biswajit Biswas and

DW2: Prasanta Mazumdar.  

                                                                         (A. Kr. Basumatary, AJS)

  SDJM(M)::HOJAI.

*******************************************************


	Ld. ADVOCATE FOR THE FIRST PARTY:- N.K. Bhattacharjee,

