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DISTRICT:-NAGAON.

IN THE COURT OF S.D.J.M.(M); HOJAI AT SANKARDEV NAGAR AT HOJAI :: NAGAON.

PRESENT :-MR. AJOY KR. BASUMATARY; AJS.

                   S.D.J.M.(M). HOJAI.

M.R. Case No-178/2013, U/S-125 Cr. P. C.

               Smti. Arati Rani Shill. ---------First Party/petitioner.

-V-

  Madhab Shill          ---------Second/Opposite Party.

Ld. ADVOCATE FOR THE FIRST PARTY:-                M. Ali & N. Akhtar.

     HJI. Bar Association.

Ld. ADVOCATE FOR THE SECOND PARTY:-          A. Bhattacharjee.

                  HJI. Bar Association.

Date of Evidences:-02-04-2015 & 09-02-2016.

Date of Argument:-19-04-2016.

Date of Final Order:-03-05-2016.

Date of Final Order Delivered:-03-05-2016.

        F-I- N-A-L    O-R-D-E-R

1) The first party filed this Maintenance application on 31-07-2013 before 

the court.  Her story in brief is like that she has filed the application, stating 

inter-alia that she got married with the second party as per the Hindu rites and 

rituals about 14 years back. The second party/her husband started to torture 
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her,  mentally  as  well  as  physically  demanding dowry immediately  after  few 

years of her marriage. She gave birth to a female child from their wed-lock and 

presently, her daughter, Viz- Mandira Shill is aged about 12 years. In the year-

2010,  her  husband/2nd party  assaulted  her  when  she  failed  to  fulfill  the 

demand  of  dowry  and  drove  her  and  her  minor  daughter  out  from  her 

matrimonial house. Since then the 1st party and her daughter have been taking 

shelter in her parents’ house. 1st party has no means of income. On the other 

hand,  2nd party  has  cultivable  land  and  has  sufficient  monthly  income  of 

Rs.15,000/-. He deals with various businesses. 2nd party had neither inquired 

about  the  well  beings  of  the  1st party  and  her  daughter  nor  provided  any 

maintenance to them. Hence, the 1st party prayed for monthly maintenance 

allowance for herself and her child @ Rs.4000/-pm and Rs.3000/- respectively, 

(Altogether, Rs.7,000/-per month) .

2)     Defe  n  ce plea & Written statement of the 2  nd   party  :-

The 2nd/Opposite party appeared in pursuance of notice of the court and 

contested the case by filing his written statement. The plea of the second party 

is that the present case is totally false, baseless and fabricated one. He denied 

all the allegations levied by the 1st party. He had never made any torture or 

unlawful demand of dowry to the 1st party. 1st party and his daughter were not 

driven out as asserted by the 1st party. 

He admitted that he married the 1st party about 14 years back and he is 

the biological father of the child. He stated that 1st party left his house and 

started to reside at her father’s house, when she was 9(nine) months pregnant 

and she also forced him to reside with her in her father’s house as Gharjuwai/  

son in-law. He was assaulted by some anti-social persons at the instigation of 

his wife, when he refused to stay there for his dependent old-aged mother. 
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Once he brought his daughter to his house forcefully, when she was just 1 year 

and 7 days, with intent to bring the 1st party back and keep them in his house. 

But he was compelled to return his child and  he was assaulted by some anti 

social persons on being complaint made by the 1st party. Thereafter finding no 

way out,  he lived with the 1st party  in  her father’s  house,  wherein he was 

tortured by the younger sisters of the 1st party. Afterwards, at the instance of 

two younger sisters, once the 1st party aborted her pregnancy and when he 

asked about it, the younger sisters of his wife assaulted him and after abusing 

him,  drove  him  out  from  their  house.  Thereafter,  they  filed  various  cases 

against him. The younger sister, Lakhi Shill had filed another MR case before Ld. 

SDO ©, being numbered as MR 228/13 U/S-107 of Cr. P. C. but the same was 

dismissed on 07-05-2013. The father of the 1st party has sufficient cultivable 

land and he has to look after his old, aged mother. He has no income to pay 

maintenance  allowance  to  the  1st party  and  his  daughter,  who  have  been 

residing in the father’s house of the 1st party since a long back.  Accordingly, he 

stated that the application of the 1st party is liable to be dismissed.

3) I have heard the submissions of the Ld. Counsel of both the sides. On 

behalf  of  the  1st party,  Ld.  Counsel  has  submitted  that  the  first  party  had 

succeeded to prove her case. The second party is the husband of the first party 

and  the  1st party  along  with  her  child  was  forced  to  live  under  financial 

hardship. Hence an appropriate allowance may be passed in favour of the 1st 

party and her daughter as prayed. 

Ld. Counsel of the 2nd party also prayed to pass an appropriate order 

considering social condition of both the sides. He submitted that the 2nd party 

has no income and he used to live like a fakir-sanyashi and occasionally, works 

as a daily wages labour and has no regular income. 
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4) POINTS FOR DETERMINATION:-

After hearing both the sides and the averments made in the application 

and W/S by the parties, I am of the view that the following points are to be 

determined in the case-

i) Whether  or  not,  the 1st party  and  her  child  have  been sufficiently 

neglected by the opposite/2nd party?

II) Whether or not, the 1st party and her daughter are entitled to get any 

allowance from the 2nd party?

III)  If yes, what would be the appropriate amount/allowance for the 1st 

party and her daughter?

5)       DISCUSSION, REASONS AND DECISION THEREON:-

To prove its case the 1st party adduced her evidence as PW1 and the 2nd 

party had also adduced his evidence as DW1.

       i)   PW1----------Arati Rani Shill /1st party and

      ii) DW1----------Madhab Shill /2nd party.

6)  Firstly, let me discuss the Point No. (i) and  (ii):-

  The second party had admitted that first party is his legally and socially 

married wife and he is the biological father of the minor daughter of the 1 st 

party.  However  he  had  contended  that  the  1st party  was  not  subjected  to 

cruelty or neglected by him as asserted by the 1st party and the 1st party is 

willfully living with his child in her parents’ house without any ground. 
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It is seen that PW1/1st party deposed that the 2nd party started to assault 

her immediately after 3(three) years  of  their  marriage,  demanding unlawful 

money. About 03 years back, 2nd party assaulted her, when she failed to fulfill 

the  demand  of  unlawful  money  and  was  driven  her  out  along  with  her 

daughter after physical  torture. 2nd party is living with another woman. Her 

daughter is studying in Class-IX. 2nd party has neither enquired the well beings 

of the 1st party and her daughter, nor provided any maintenance to them. 2nd 

party  deals  with  vegetable  business,  sweets  business  and  has  sufficient 

cultivable  land.  Occasionally  even  he used  to  cut  hairs  of  many  people  on 

payment as barber. He has monthly income of about Rs.15,000/-.

During the cross examination, the defence/2nd party had failed to shake 

the evidence of PW1/1st party and also failed to bring out major contradiction 

or omission in his favour. 

DW1 deposed that he had neither inquired about the 1st party and his 

daughter  since  last  13  years  nor  he  paid  any  maintenance  to  them.  He 

admitted that the 1st has no income and he agreed to pay maintenance to the 

1st party and his daughter, if they stay with him. However, it is surprising that 

he did not know, at presently in which class his daughter is studying. He stated 

that he has no income and no land. He brought allegations that 1st party forced 

him to reside with her in her father’s house as  Gharjuwai/ son in-law. At the 

instance of his sister-in-laws, once PW1 aborted her pregnancy and when he 

asked about it, the younger sisters of his wife had also assaulted him and after 

abusing  him,  drove  him out  from  their  house.  1st party  filed  various  cases 

falsely without any basis against him.  However, DW1/2nd party has no proofs 

with regard to all these  assertions. He admitted that he did not file any case 

against his sister-in-laws. He has also no proof that he had ever tried to bring 

the 1st party and his daughter back to his house. 
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It appears to me that the evidence of PW1 is cogent and trustworthy and 

it can be presumed that the 1st party and her daughter have been sufficiently 

neglected by  the  opposite/2nd party.  After  marshalling  the entire  evidences 

available on the record and hearing both the sides, thus I am of the view that 

the first party and her daughter have been sufficiently neglected by the second 

party. 

7)     The  Section  of  125(1)  Cr.  P.  C.  prescribes  provision  for  an  Order  of 

maintenance for wives, children and parents only, which shows that-

               If any person having sufficient means neglects or refuses to maintain-

a)   his wife, unable to maintain herself, or

b)   his  legitimate  or  illegitimate  child,  whether  married  or  not, 

unable to maintain itself, or

c)  his  legitimate  or  illegitimate  child  (not  being  a  married 

daughter),  who  has  attained  majority,  where  such  child  is,  by 

reason of any physical or mental abnormality or injury unable to 

maintain itself, or

d)   -----xxx.

                 A Magistrate of the first class may, upon proof of such neglect or 

refusal, order such person(s) to make a monthly allowance for the maintenance 

of  his  wife  or  such  child,  father  or  mother,  at  such  monthly  rate,  as  such 

Magistrate thinks fit, and to pay the same to such person as the magistrate may 

from time to time direct.
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8)    The object of the Section-125 Cr. P. C. is a measure of social justice and 

especially enacted to protect all the aggrieved women and children from their 

irresponsible husband, or father, or son etc. as case may be.

            In the case, it is very much apparent from the evidences that the 1 st 

party  had  succeeded  to  prove  all  the  essential  ingredients  of  the  section. 

Hence, in such a situation the 1st party and her daughter are definitely entitled 

to get maintenance allowance. Accordingly, with the above discussed facts and 

reasons, I have come to conclusion that both the points have been decided in 

affirmative in favor of the 1st party and her daughter.   

9)    Now coming into the Point no.-(  III) determination  :-

It appears that the daughter is now aged about 14 years and studying in 

Class-IX. It is an admission of the 2nd party that the 1st party/PW1 has no job. It 

is seen that  2nd party is a physically fit  person.  PW1 deposed that 2nd party 

deals  with the business of  vegetables, sweets etc. and he has also the skill of 

hair cutting and occasionally he earns some money working as a barber. He has 

also some cultivable land. 

Thus, it appears that the 2nd party has some income per month, though 

his monthly income is not a fixed one.  In W/S,  2nd party did not specifically 

state about his income and his source of source. He has no proof that he is a 

just fakir/  sanyashi as  submission advanced by Ld. Counsel of the 2nd party. 

Moreover, it is beyond his written statement. Hence, the evidence of DW1 is 

not  cogent  and  trustworthy  with  regard  to  the  income  of  the  2nd party. 

Accordingly, from the evidences of PW1 and DW1, it can be presumed that the 

2nd party has  some  monthly income to pay maintenance to his wife and his 

daughter.  2nd party had failed to disprove the fact.  2nd party  failed to show 

income of his wife.  Thus I am of the view that the 1st party had succeeded to 
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show that her husband has some income to provide a maintenance allowance 

to them. She has sufficient negligent by the 2nd party. 1st party has shown her 

and her husband’s financial and their present social position. 1st party and her 

daughter have been taking shelter in her parent’s house in spite of the fact that 

usually no parents expects to take burden of his/their married daughter in a 

patriarchal society. The minor daughter of the 1st party is definitely deserved an 

appropriate allowance from her father for her better study and securing  her 

future. In this case, the intention of the opposite party is very clear; he has no 

interest to pay an appropriate allowance to his wife and her daughter. He had 

definitely  suppressed  his  actual  income.  1st party  being  the  legally  married 

aggrieved  wife  of  2nd party  and  her  daughter  are  definitely  entitled  to  get 

maintenance for their social dignity and financial support. 

Consequently, I have come to a conclusion that the maintenance amount 

of Rs.1,000/-per month and Rs.  1,200/- per month for the 1st party and her 

minor daughter will be justified. The above point has been decided accordingly.

10)                           O - R - D - E – R

            In the light of the above discussed facts and findings, the 1 st party and 

her  daughter  are allowed the monthly maintenance allowance of Rs.1,000/- 

and Rs.1,200/- per month respectively from the date of presentation of the 

maintenance  application,  U/S-125 Cr.  P.  C.  until  further  modification of  the 

order.  

The 2nd Party shall have to pay the monthly maintenance allowance on or 

before the 10thday of every month to the 1st party or in the court positively as 

per  the  order  until  further  order.   The  Section-125  Cr.  P.  C.  is  a  beneficial 
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legislation hence as per the spirit of the Section, the maintenance has been 

granted from the date of the presentation of the application.

11)     The second party shall  have to bear a cost of Rs.2,000/-for the case, 

which is to be paid to the 1st party.

 Further, the 2nd party is directed to pay the arrear allowance, with the 

cost within 3(three) months from today.

12)     A copy of the Final Order shall be given to the 1st party free of cost.

13)  The Final Order signed under my hand, seal with my court and delivered 

in the open court in presence of both the parties on 03-05-2016 at Sankardev 

Nagar, Hojai.

14)    The case is disposed of accordingly.

                                                                             (Mr. A. K. Basumatary)

                                                                               S.D.J.M.(M), HOJAI.
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15) A P P E N D I X_

     i)   PW1---------- Aroti Rani Shill/1st party.

     ii)  DW1-----------Madhab Shill/2nd party.

(Ajoy Kr. Basumamatary, AJS)

           S.D.J.M.(M), Hojai.

    *************************************************************

        

                 

     


