
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE, HOJAI:::::NAGAON

                                                   M. R. Case No: 397  of  2014

        U/S 125, CrPC

          Sri Kuud Das.  
                 ………...1st Party.

  Vs

Sri Niranjan Das.

                      ……….. 2nd Party.

Present: Sri C. P. Talukdar, AJS

Evidence recorded on:           17.06.15,
            17.07.15

         
Arguments heard on   :          19.10.15

Judgment delivered on:           05.11.15 

Advocate for the 1st Party:               Ld Adv Mr. B. Ch. Tamuly.          

Advocate for the 2nd Party:              Ld Adv Mr Ashim Das.

Judgment

1. The instant case for maintenance  has arisen out of the petition filed by one Sri 

Kumud Das, s/o Late Rabindra Das ( hereinafter referred to as the 1st party ) u/s 125 

CrPC whereby he is  seeking a monthly allowance  of  Rupees Six Thousand only (Rs 

06,000/-) as maintenance from his son, Sri Niranjan Das (hereinafter referred to as the 

2nd party) for himself and his wife.

2. The case of the 1st party in brief is that he is an old man of around 75 years of age 

and his wife Malati Das is aged around 66 years while the 2nd party happens to be his son. 

He states that they have no income of their own while the 2 nd party is their only son who 

is living in his land in a separate house. some 10 years prior to the filing of the case, he  

had distributed all of his property 

3.  The 1st party states that it is the pious duty of his son to look after his old parents  

and provide them maintenance but he has failed to do so. On the contrary, the 2nd party 

has been ill treating them and even raised his hand on him. He states that they are an 

aged couple and he has no income of his own and suffering from illness.  The 2nd party 

has stopped looking after him and has not provided him with anything for his sustenance. 

Hence, the case seeking maintenance. 

4. The 2nd party made his  appearance and contested the case by filing his written 

statement. In his w/s, while admitting to the fact that he is the only son of the 1 st party , 
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the 2nd party denies specifically all the allegations and the averments made by the 1st 

party in the petition. The 2nd party states that the entire case is a false and concocted one 

and a mere figment of the petitioner’s imagination. 

5. The 2nd party further states that in reality, the 1st party is not a ailing man rather a 

capable  person.  It  is  stated  that  he  as  the  sole  earning  member  of  the  family  had 

requested his parents several times to live together with him but they refused and he is 

still willing to keep them. He states that he is a poor man making a living as a courier 

agent of DTDC for 10% commission while the 1st party has sufficient means through his 

landed properties. He also states that he has 2 children viz Sachin Das and Abhijit Das 

who are school going students. Claiming that the entire case is based on false averments,  

it is prayed that the instant case be dismissed.

7.  To prove his case, the 1st party has examined himself as PW-1 and his wife, Smti 

Malati Das as PW-2 while the 2nd party has adduced himself as DW-1.  None of the parties 

has submitted any documentary evidence. The arguments on both sides were heard, all 

the materials available on record were perused, and following points were farmed for 

discussion and decision. 

   8.                        POINTS FOR DETERMINATION:-

(i) Whether the 2nd party being the son of the 1st party and having sufficient 

means has refused or neglected to maintain the 1st party and his wife?

(ii) Whether the 1st party is unable to maintain himself and his wife ?

(iii) Whether the 1st party is entitled to get maintenance as prayed for and if so, 

at what rate is he entitled?

9.     DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

    Point no-1 and point no-2 being inter related are being discussed together for 

brevity. The 1st party in his evidence in chief has reiterated the statements made in his 

pleadings. He as PW-1 has stated that he has filed the instant case against his son. He 

states that his son has refused to look after him or provide him with food and he states  

that he and his wife Malati has no income of their own. He states that his son is staying in  

his land and has also occupied one room which he had let out. He states that he had got  

the 2nd party married some 15-16 years back and had looked after them for 8 years. But 

after falling sick, he could not look after them or earn his living. His son does not look 

after him. He states that the land where they stay is in the name of his wife and they do 

not have any property or have any other child. He states that his son works in a courier 

company and does business  of  medicine and prays  for  an amount  of  Rs  6000/-  per 

month. In his cross, he states that he had suffered from brain tumour recently and had 
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treated himself at Guwahati and his son and his wife had taken him. He had to spend a  

lot of money for his treatment but has denied the fact that his son had spent for his  

treatment. He states that he had sold his land for his treatement.

      PW-2, Smti Malati Das who is the mother of the 2nd party has deposed that the 

father and the son had a fight some 6 years back and separated. But her son does not 

look  after  them  or  provide  them  with  anything.  She  states  that  they  are  seeking 

maintenance as they have much debts and no income. In her cross examination, she 

states that they had one room earlier which was given on rent but not now. She states 

that she is not aware as to how much her son earns and she has 2 grand child but they  

are not allowed to speak with them. She states that some 7 months back, they had to cut  

the electricity connection of her son as the electricity bill came up to Rs 2400/-out of  

which her son paid only Rs 400/-. 

   DW-1, Niranjan Das in his evidence while denying all allegations of the 1st party 

has stated that he wishes to stay with his parents together but they do not want. He 

states that his parents want more money to spend and disturbs him at night. He states 

that his father spends money in lottery and wants to sell of the land but he resisted the 

same as he would spend the money in lottery. He states that his father drinks occasionally 

and creates disturbances and has filed the case as he had prevented him from selling the 

land. He states that he had even called for a meeting and Samudra Paul, Apurba Dey, 

Sankar Dey, Subash Paul, Sudhansghu Das had come and his father refused to stay with 

him. He states that his father owns a BPL card and has his ration card and earns around 

Rs 15,000/- per month. He states that he has 2 sons and they are studying and his father 

had disconnected the electricity line. He states that he works in the courier company and 

earns around Rs 3000/- per month. In his cross, he states that his father is still taking  

medicine for his illness and that they have been separated since the last 4 years. He 

states that he is living in his father’s land and his father is in a good state of health.

10.       Thus, from the evidence lead by the two parties themselves, it can be seen that 

there is not much of a dispute to the fact that the 2nd party is the only son of the 1st party. 

That the 2nd party is working as a courier company agent is also not disputed and the fact 

that he is living in a house built over the land of his father is also not disputed. It is only  

the defence of the 2nd party that his father has sufficient means to maintain himself and 

as he is not living with him, he has no liability to maintain him and he would look after  

him if they stay together. That the 2nd party has sufficient means can also be ascertained 

from the fact that the defence had suggested that the 2nd party had spent money on the 

treatment of his father when he was suffering from brain tumour. If the same is to be 

believed, the 2nd party must have means to do so. That the 2nd party is capable and 

having the means to look after himself and his family and in turn if need be his parents is  

evident from his cross and his W/S as he has claimed that he is looking after his family 
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but have not looked after his parents since being separated. The fact that the 1 st party 

has stopped looking after his son or the family only shows that the 2nd party has managed 

well without help from his father and has 2 school going boys. This would only show that 

all this while he has been managing himself and others in his family. Though the 1 st party 

claims that the 2nd party also has some business income, yet there is some doubt raised 

as regards the same as no evidence is forthcoming. The fact that the 2nd party is a young 

and healthy man cannot be overlooked and it is found that he has sufficient means to 

maintain not only his family but his parents as well if not extravagantly but frugally.

11.        Now the question is even inspite of him having sufficient means, whether the 2 nd 

party has failed to maintain his father, i.e the 1st party and if he is unable to maintain 

himself. Section 125 Cr.P.C says- “Order for maintenance of wives, children and 

parents. 

(1) If any person having sufficient means neglects or refuses to maintain-  (a) 

his wife, unable to maintain herself, or  (b) his legitimate or illegitimate minor 

child, whether married or not, unable to maintain itself, or (c) his legitimate or 

illegitimate child (not being a married daughter) who has attained majority, 

where such child is, by reason of any physical or mental abnormality or injury 

unable  to  maintain  itself,  or   (d)  his  father  or  mother,  unable  to  maintain 

himself  or  herself,  a  Magistrate  of  the  first  class  may,  upon proof  of  such 

neglect or refusal,  order such person to make a monthly allowance for the 

maintenance of his wife or such child, father or mother, at such monthly rate 

not exceeding five hundred rupees in the whole, as such Magistrate thinks fit,  

and to pay the same to such person as the Magistrate may from time to time 

direct: Provided that the Magistrate may order the father of a minor female 

child referred to in clause (b) to make such allowance, until she attains her 

majority, if the Magistrate is satisfied that the husband of such minor female 

child, if married, is not possessed of sufficient means. 

Therefore from the perusal of the above section of law, what is pertinent to the 

claim  for  seeking  maintenance  by  a  father  or  a  mother  from  his  or  her  sons  and 

daughters is the fact that one must have the means to maintain the parent and secondly, 

the parent necessarily must not be able to maintain himself or herself. Now, PW-1, who is 

the 1st party claims in his petition that he is a 75 year old and ailing man and his wife i.e.  

PW-2 is around 66 years old. This fact is also admitted by the 2nd party is his cross as DW-

1. That the 2nd party has interfered in the way his parents want to conduct their lives at 

this fag end of their life and also to dispose of their own property as per their wish in 

itself would show that there are valid reasons for the parents not to want to stay with 

their only son. The very fact that the old parents had to approach the court against their  

only son makes it imperative to believe that they had no other way out. Even if the father 
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was a hardened person, the fact that the mother too deposed against her son also shows 

that all was not well. Even assuming that the 1st party had at one point of time been well 

off, surely at this age, he is not capable to work as he would have done before. Further, it  

is also clear that the room that was let out and the proceeds enjoyed by the 1st party 

earlier is no longer enjoyed by them. That the 1st party had to disconnect the electricity 

connection of the 2nd party as it is apparent that rather than paying for the entire amount, 

he thrust the burden upon his aged parents. It is also not disputed that his father had got 

suffered from brain tumour and thus this in itself would show that he is not in a state of  

health here he can work and earn a living for himself. The 2nd party as DW-1 has admitted 

that he is not spending on his parents and is willing to do so only when they live together.  

Thus, he is capable of doing so and if he is willing but his parents do not want to stay 

with him, he can atleast look after them in a different way and provide some help which 

is infact easier for him. Thus, it can be held beyond any degree of doubt that the 2nd 

party has since his father and he having separated has neglected to maintain him 

and his mother. Therefore, it is found and held that the 2nd party having sufficient 

means has neglected to maintain the 1st party and his wife and that they are not in a 

position to maintain themselves at this stage of their lives. 

12. The object of a proceeding u/s 125 CrPC is to assist the women and children in 

distress and the old and ailing parents to be maintained by their  children if  they are 

unable to maintain themselves. It is to save the wife and the children and the old parents  

from destitution and vagrancy and the parent to cling on to something in the last phase of 

their life and live in a dignified manner. Yet, herein, it appears that the 2nd party has failed 

in his pious duty and on the contrary has shown a conduct which is disrespectful to his  

parents. Even assuming that his parents have some source of income, he in the very least  

can offer some support to his parents who have made him the man that he is today. 

Thus,  considering  this  basic  object  behind  framing  of  the  above  mentioned  welfare 

legislation along with all the evidences adduced and the materials placed before me and 

the discussions as made above, I am of the view that the 1st party is entitled to get 

maintenance from the 2nd party for himself  and his  wife.  As regards the quantum of 

maintenance, it is to be considered that admittedly the 2nd party works as a commission 

agent for DTDC courier company and his earnings must also supplement his own wife and 

children.  Besides, his decent background and sound health would also provide him the 

necessary impetus to increase his income. Even if it is to be considered that he has no 

greater source of income, the 2nd party is in a sound enough position to maintain his 

parents who are old and ageing. That the 1st party has some source of  income also 

cannot be denied and overlooked. Hence, considering the income of the 2nd party and the 

status and standard of living of the 1st party and his wife, I am of the considered view 
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that a sum of Rupees One Thousand Five Hundred ( Rs 1500/-) per month would be a 

reasonable amount for the 1st party and his wife to maintain themselves in addition to the 

way  they are  already leading their  lives.  The  2nd party  will  accordingly  pay  the  said 

amount as maintenance to the 1st party.

13.                ORDER

   In the result, the 2nd party Shri Niranjan Das  is directed to pay an amount of 

Rupees One Thousand Only (Rs 1500/-) per month for the maintenance of his parents, i.e 

the 1st party Sri Kumud Das and Smti Malati Das with effect from the date of this order 

and judgment.

Given in my hand and under the seal of this court on this 05 th day of November, 

2014.

        Typed by me:              SDJM, Hojai, NAGAON.
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                                         APPENDIX

A.     1  st   Party  Witnesses  :-

              PW-1:   Sri Kumud Das.

    PW-2:    Smti Malati Das.

    

B.      2  nd   Party Witnesses  :-

                DW-1: Sri Niranjan Das. 

   

C.     1  st   Party Exhibits  :-

   NONE

D.     2  nd   Party Exhibits  :-

   NONE.

SDJM, Hojai, NAGAON.


