
~ 1 ~

    DISTRICT:- NAGAON,         

    IN THE COURT OF S.D.J.M. (HOJAI), AT SANKARDEV NAGAR, NAGAON.

   Present:-Shri Ajoy Kumar Basumatary, 

B.Sc.(Hons), B.A., AJS,

        S.D.J.M.(Hojai).

M.R. No.59/2014,  U/S-125 of Cr. P. C. 

Smti.Sipon Dutta.   ..… Petitioner/1st party.                   
-V-

Shri Raju Dutta.      ….…Opposite/2nd party. 

 

Ld. Counsel of the petitioner/1st party:- A.B.M. Shahin.

        Hojai Bar Association.

Ld. Counsel for the second party:-        A.C. Dutta, P. Gupta, 

        Hojai Bar Association.

Date of evidences recording:-18-10-2014, 20-05-2015 & 21-04-2016. 

Date of Argument:-07-09-2016.

Date of Judgment:-07-09-2016.

Date of Judgment delivered:-07-09-2016. 

               

J U D G M E N T

1) The Story of the first party/petitioner is in brief is like that on 11.03.2014 the 

petitioner has filed this case for monthly maintenance allowance before this court, 

stating inter-alia that in the month of January-2010, she married with the second 

party as per Hindu rites and rituals and also cohabited with her husband in the 
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house of her husband. A male child was born out from their wedlock; now who is 

2½ years  old.  After  06  months  of  the  marriage,  the  first  party/petitioner  was 

subjected to torture physically as well as mentally by her husband. Her husband 

demanded unlawful money, dowry articles etc. from her and when she failed to fulfil 

his demand, her husband started to physically assault her. On 02-03-2014 at night, 

the second party/her husband along with his relatives assaulted her badly and drove 

her along with minor son out from her matrimonial house. Finding no way out, she 

had to take shelter in her neighbour’s house at that night. On the next day, i.e. on 

03-03-2014 she called her mother and lodged an ejahar in the P.S. Hojai. Presently, 

she with her son has been taking shelter in her mother’s house. Her mother is a 

widow and  pauper  lady.  After  deserting  her,  the  2nd/Opposite  party  had  neither 

inquired her well-being nor provided any maintenance to her and her son. The first 

party  has  no income.  On the other  hand,  second party  has  monthly  income of 

Rs.30,000/- to Rs.40,000/- and also having sufficient landed property with dwelling 

house. The second party had also deprived the first party from her  Stridhans and 

refused to hand over it to her.

Under  the present  circumstances,  the  petitioner/1st party  had to  filed  this 

present case for maintenance allowance @ Rs.5,000/- and Rs.3,000/- for herself and 

for her son respectively.

2)     The Plea of the Second Party in the Written Statement (W/S):- 

The Second/ Opposite party appeared in pursuance of the notice of the court 

and filed written statement (W/S), stating inter-alia that the maintenance application 

is not maintainable in the present form. His wife/petitioner was not driven out from 

his house and the petitioner with his minor son, Arith Dutta (2½ years) had wilfully 

left his house without any reason. He had totally denied the allegations levied by the 

petitioner and asserted that the allegations made by the petitioner/first party are 

totally  false  and  fabricated.  He  had  neither  demanded  any  unlawful  money  nor 

physically tortured his wife/petitioner. Even he had tried to bring the petitioner along 

with his son back from the house of the petitioner’s father but he failed to bring 

them. The petitioner refused to return in his house but he is still waiting for his sole 

beloved wife and also ready to cohabit with her. He called village meetings to resolve 
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their disputes and to bring his wife/petitioner back several times but all attempts 

gone  in  vain.  Thus,  he  prayed  to  dismiss  the  application  of  the  petitioner  and 

claimed that the petitioner has no right for maintenance.

3) POINTS FOR DETERMINATION

i)      Whether the first party and her son have been sufficiently negligent by the 

opposite/ second party? 

ii)      Whether the first party and her son are entitled to get any allowance from 

the second party?

iii)         If yes, what would be the appropriate allowance for them?

4)               DISCUSSION, REASONS AND DECISION THEREON-

     To prove this case, the petitioner examined as many as 2(two) witnesses, 

namely-  PW1:-  Smti.  Sipon Dutta/petitioner herself  and PW2:-  Purabi  Raha/elder 

sister of the petitioner. The second party has also adduced his evidence as DW1.

5)  Firstly, let me discuss the Point No. (i) and (ii):-

Upon perusal of the testimonies of the PW1 and PW2, it is seen that they 

have specifically stated that PW1/1st party was subjected to torture for dowry in the 

house of the 2nd/opposite party. The second party demanded Rs.60,000/- from PW1 

and her father managed to pay Rs.20,000/- only. PW1 became paralysis, when she 

was 08 months pregnant. Then the second party took the PW1 to her father’s house 

and she had to live in her father’s house. PW1 gave birth to a male child in her  

father’s house and thus PW1 almost stayed for about 14 months in the house of her 

father’s. Presently, her son- Arith Dutta is 03 years old. The opposite party took her 

along with her son back however later after 3 -4 months again he demanded Rs.2 

lacs. Then subsequently on 02-03-2010 at night, the opposite party assaulted her 
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and drove her out with her son, when she failed to fulfil his demand. She had to take 

shelter in her neighbour’s house, Kamal Debnath in that night, then she informed 

the matter to her mother and called her mother.  On the next date, i.e. 03-03-2014, 

her mother and her elder sister came to the house of Kamal Debnath and took her 

to P.S-Hojai,  wherein she lodged an FIR against her husband. Thus, PW1 stated 

nothing in favour of the second party during her evidence. She stated specifically  

how, when and where she was subjected to cruelty by her husband.

PW2 has  also  stated  similarly  as  PW1.  The  evidence  of  the  PW1 is  well 

supported and corroborated by the evidence of PW2. I have not found any major 

contradiction or omissions on the evidences of  PW1 and PW2 to disbelieve their 

versions; as such, I am of the view that the petitioner is entitled for maintenance.

 

6) The  Hon’ble  Supreme  Court  of  India  rendered  in  the  case  of  Dwarika 

Prasad Satpathy –V- Bidyut Prava Dixit, AIR 1999 SC 3348 that the Section-

125 Cr. P.  C.  is  a beneficial  provision and as such, any application filed,  seeking 

maintenance  allowance,  has  to  be  decided  summarily  and  strict  proof  is  not 

required.  The  Hon’ble  Court  had  further  observed  that  an  order  passed  under 

Section 125 Cr. P. C. does not need determination of rights and obligations of the 

parties and the said provision has been enacted with a view to provide summary 

remedy to prevent that a woman does not suffer from destitution. 

The Section 125 of the Code of Criminal Procedure is meant to achieve a 

social  purpose.  The object  is  to  prevent  vagrancy  and destitution.  It  provides  a 

speedy remedy for the supply of food, clothing and shelter to the deserted wife and 

dependent son. 

7)    The Section of 125(1) Cr. P. C. prescribes provision for an Order of maintenance 

for wives, children and parents only, which shows that-

               If any person having sufficient means neglects or refuses to maintain-
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a)   his wife, unable to maintain herself, or

b)   his legitimate or illegitimate child, whether married or not, unable to 

maintain itself, or

c)  his legitimate or illegitimate child (not being a married daughter), 

who has  attained majority,  where  such  child  is,  by  reason of  any 

physical or mental abnormality or injury unable to maintain itself, or

d)   -----xxx.

                  A Magistrate of the first class may, upon proof of such neglect or 

refusal, order such person(s) to make a monthly allowance for the maintenance of 

his wife or such child, father or mother, at such monthly rate, as such Magistrate 

thinks fit, and to pay the same to such person as the magistrate may from time to 

time direct.

8)   Second party  (DW1) has no proof  that  the first  party  is  staying in  her 

matrimonial  house without any reason as asserted by him. During evidence, the 

second party (DW1) has brought allegation that his wife used to talk on mobile 

phone with  another  person,  named-  Amit.  The petitioner  refused to work in  his 

house and even she assaulted him with a knife (Chotta) and caused injury on his 

shoulder. He also stated that his wife had attempted to commit suicide, when he 

stopped her from talking with the said person.

             The second party brought all these allegations beyond his W/S. In the W/S  

he has not made such averments or allegations. Hence, such evidences have no 

legal  force.  He  has  also  no  proof  with  regard  to  such  allegations  against  the 

petitioner/his wife.

             Thus, considering nature of the case and on the evidence available with the 

record and after hearing both the sides, I am of the view that the first party and her 

son have been sufficiently neglected by the second party. First party has succeeded 

to prove the essential ingredients of Section 125 of Cr. P. C. accordingly. Thus, I am 
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of the view that the above point No.(i) and (ii) are decided in affirmative, in favour 

of the petitioner and her son accordingly.

9)        Now, coming to the point No.(III), determination:-

 It is on the evidences of the PW1 and PW2 that the Second party has a 

Grocery and Cosmetic Shop. He deals with store and video camera business. He has 

also sufficient landed property. PW1 and PW2 stated that the monthly income of the 

2nd party is about Rs.30,000/- to Rs.40,000/-. On the other hand, the first party has 

no income. The second party has not made any averment with regard to his income 

and property in his W/S, however during evidences he (DW1) stated that he deals 

with the catering business only and works as a labour in the business. He denied 

that he has the income and the property as asserted by PW1 and PW2. The first  

party, being the aggrieved wife has shown some monthly income of her husband. 

The intention of the second party is very clear from his W/S and testimony that he 

has no intention to pay an appropriate allowance to his wife and his son. He has no 

prove that he has been working as catering boy only. He had defiantly suppressed 

his actual income. Consequently, I have come to a conclusion that the maintenance 

allowance @ of Rs.2000/-  for  the first  party and Rs.1500 for  her  son would be 

appropriate as per their social dignity and for their financially support. The above 

point has been decided accordingly.

10)                       O-R-D-E-R

            In the light of the above discussed facts and findings, the 1 st party and her 

son are allowed the monthly maintenance allowance of Rs.2000/-pm and Rs.1500/-

per  month  respectively  (i.e.  Altogether  Total  Rs.35,00/-pm)  from  the  date  of 

presentation  of  the  maintenance  application,  U/S-125  Cr.  P.  C.  until  further 

modification of the order. 

The 2nd Party shall have to pay the monthly maintenance allowance on or 

before the 10thday of every month to the 1st party or in the court positively.  The 
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Section-125 Cr. P. C. is a beneficial legislation hence as per the spirit of the Section, 

the  maintenance  has  been  granted  from  the  date  of  the  presentation  of  the 

application.

11)     The second party shall have to bear a cost of Rs.1500/-for the case, which is 

to be paid to the 1st party.

Further, the 2nd party is directed to pay the balance arrear allowance with the 

cost within 3(three) months from today.

12)    A copy of the Final Order shall be given to the 1st party free of cost.

13)  The Final Order signed under my hand, seal with my court and delivered in 

the open court in presence of both the parties on 7th day of September-2016 at 

Sankardev Nagar, Hojai.

14)     The case is disposed of accordingly.

                                                                             (Mr. A. K. Basumatary)

                                                                               S.D.J.M.(M), HOJAI.

15) A P P E N D I X_

 PW1:- Smti. Sipon Dutta/petitioner,

PW2:- Purabi Raha/elder sister of the petitioner and

DW1:- Raju Dutta/2nd party.

       (Ajoy Kr. Basumatary, AJS)

           S.D.J.M.(M), Hojai.

    *************************************************************


