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DISTRICT:-NAGAON.

IN THE COURT OF S.D.J.M.(M); HOJAI AT SANKARDEV NAGAR AT HOJAI :: NAGAON.

PRESENT :-MR. AJOY KR. BASUMATARY; AJS.

                    S.D.J.M.(M). HOJAI.

M.R. Case No-21/2015, U/S-125 Cr. P. C.

               Mina Devi Singh. ---------First Party/petitioner.

-V-

Rajendra Singh.          ---------Second/Opposite Party.

Ld. ADVOCATE FOR THE FIRST PARTY:-                Abu Baqr Md. Siddique.

     HJI. Bar Associattion.

Ld. ADVOCATE FOR THE SECOND PARTY:-          Jonmoni Deka.

                  HJI. Bar Association.

Date of Evidences:-21-09-2015, 06-11-2015 & 08-12-2016.

Date of Argument:-05-03-2016.

Date of Final Order:-17-03-2016.

Date of Final Order Delivered:-17-03-2016.

         F- I- N- A- L    O- R- D- E- R

1) The  first  party  has  filed  the  maintenance  application  on  21-05-2015 

before the court. Her story in brief is like that she has filed the application, 

stating inter-alia that she got married with the second party socially under the 

Hindu rites and rituals about 16 years back after the death of her first husband 
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at Bihar. After her marriage, 2nd party brought the 1st party in Lumding due to 

his job/place of posting, and she started living there with the 2nd party. She has 

a  daughter,  named-  Durgawati  Singh  from  her  deceased,  first  husband.  2nd 

party  had accepted her daughter as  his  own daughter.  Thereafter  from the 

wed-lock with the 2nd party,  the 1st party has another daughter and a son, 

named - Miss Muniya Singh and Gopal Singh, aged about 14 years and 12 years 

respectively. The second party began to torture her mentally and physically few 

days back by demanding dowry money. 1st party has no means of income and 

she  has  no  parents  and  even  she  has  no  other  residential  house.  She  is 

completely  dependent  on  the  2nd party.  2nd party  had  been  threatening  to 

marry another woman and drive her out from his house. The 2nd party is a 

Railway employee, a track man and his monthly salary is about Rs.30,000/-, 

presently  posted  at  Lumding.  Thus,  the  1st party  prayed  for  maintenance 

allowance for  herself  @ Rs.5000/-pm and maintenance for her three minor 

children @ Rs.3000/- for each per month (Altogether Rs.14,000/-per month) .

2)       The 2nd/Opposite party appeared in pursuance of notice of the court and 

contested the case by filing his written statement. The plea of the second party 

is that the present case is totally false, baseless and fabricated one. He denied 

all the allegations levied by the 1st party. He had never made any torture or 

unlawful demand of dowry to the 1st party. The 2nd party has two daughters 

from  his  first  wife  and  his  first  wife  expired  after  giving  birth  to  his  two 

daughters, namely- Durga Singh and Lakshmi Singh. Durga Singh had already 

married and is living in her matrimonial house but another daughter, Lakshmi 

Singh is still living with the 2nd party. 1st party is his second wife and he married 

the 1st party when his first wife expired. He admitted that the 1st party has one 

daughter and son from their wed-lock. The 1st party being the step mother of 

Lakshmi Singh used to torture her and therefore the relation of the 1st party is 

not good with the 2nd party. The 1st party started to live and cook her meal 
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separately in his residential quarter, although she receives all money for their 

needs.  2nd party  had  never  neglected  the  1st party  and  her  children  and 

provided  all  the  necessary  financial  needs  for  their  livelihood  and  proper 

education.  He is  receiving salary  of  Rs.23,394/-  per  month and is  providing 

maintenance to all the children and the 1st party and he submitted a copy of 

pay slip to show his monthly salary. 1st party had filed the case without any 

ground  hence  he  claimed  that  the  1st party  is  not  entitled  to  get  any 

maintenance from him and accordingly, he stated that the application is liable 

to be dismissed.

3) I have heard the submissions of the Ld. Counsel of both the sides. On 

behalf  of  the  1st party,  Ld.  Counsel  has  submitted  that  the  first  party  had 

succeeded to prove her case. The second party is the husband of the first party 

and the 1st party along with her children was forced to live under financial 

hardship.  He  submitted  that  the  provision  of  Sectuion-125  of  Cr.  P.  C.  is  a 

measure of social justice, especially enacted to protect women and children. It 

is  to do justice and protect  the weaker  sections like-  destitute  women and 

children.  He  submitted  that  the  2nd party  agreed  to  pay  the  maintenance 

allowance and the quantum of the maintenance is to be only determined. 1st 

party with her children is receiving ad-interim monthly maintenance allowance 

from the 2nd party. It is to be enhanced since the 2nd party has been drawing 

monthly salary @Rs.30000/-per month. Further he also prayed to collect the 

monthly maintenance allowance through the D.D.O./Employer of the 2nd party 

and  there  is  every  possible  chance  that  after  retirement  in  the  month  of  

April-2016 the 2nd party may settle in Bihar.

Ld.  Counsel  of  the  2nd party  submitted  that  there  is  no  such 

apprehension of settlement of the 2nd party elsewhere. She prayed to pass an 

appropriate allowance considering social condition and the pay slip of the 2nd 

party  submitted  by  the  2nd party.  The  2nd party  is  not  only  paying  the 
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maintenance allowance to the 1st party but also paying maintenance to their 

children. He also providing necessary educational fees for their children and 

never neglected the 1st party and his  children.  Ld.  Counsel  of the 2nd party 

submitted  that  there  is  immense  provision  for  realizing  the  maintenance 

allowance.  There  is  no  need  to  attach  the  salary  of  the  2nd party.  If  the 

maintenance allowance is realized from the salary of the 2nd party, it may cause 

delay in finalizing the pension of the 2nd party as the 2nd party is going to be 

retired in the month of April-2016. 

4) POINTS FOR DETERMINATION:-

After hearing both the sides and the averments made in the application 

and W/S by the parties, I am of the view that the following points are to be 

determined in the case-

i) Whether or not, the 1st party and her children have been sufficiently 

neglected by the opposite/2nd party?

II) Whether or not, the 1st party and her three children are entitled to get 

any allowance from the 2nd party?

III)  If yes, what would be the appropriate amount/allowance for the 1st 

party?

5)       DISCUSSION, REASONS AND DECISION THEREON:-

To prove its case the 1st party examined a total of 02 (two) witnesses and 

the 2nd party had also adduced his evidences as DW1.

       i)   PW1----------Smti Mina Devi Singh/1st party and
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     ii)  PW2----------Shri Parimol Seal and

     iii) DW1----------Rajendra Singh/2nd party.

6)  Firstly, let me discuss the Point No. (i) and  (ii):-

  The second party had admitted that first party is his legally and socially 

married wife. He married the 1st party after the death of his first wife and 2nd 

party stated that he has been paying maintenance to their three children. In 

the W/S and during argument, the second party had contended that the 1st 

party was not subjected to cruelty or neglected by the 2nd party as asserted by 

the 1st party and the 1st party is willfully living and cooking meal separately 

without any ground. Admitted fact requires no further proof or need not be 

proved in any proceeding, which the parties thereto or their agents agree to 

admit at the proceeding and admitted by any rule of pleading as per Section-

58 of Indian Evidence Act. 

Hence,  it  is  to  be seen  whether  the  2nd party  is  providing  necessary 

educational fees for their children and maintenance to the 1st party and her 

children and had neglected the 1st party and his children or not.  

After carefully going through the evidences available with the record, it is 

seen  that  PW1  stated  that  the  PW1/1st party  was  subjected  to  cruelty, 

physically and mentally in their residential house. PW1 stated that the 2nd party 

has affairs with another woman and he demanded a sum of Rs.1 lakh from the 

1st party. 2nd party refused to maintain the 1st party and her children and also 

stopped to enquiry their well beings. 

During the cross examination, the Opposite/2nd party had failed to shake 

the evidence of PW1. 1st party stated nothing in favour of the 2nd party. PW2 

stated that he knew the 1st and 2nd party. 1st party has two children from the 

wed-lock  with  the  2nd party  and  another  daughter  from the  deceased  first 
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husband. Now, the 2nd party is reluctant to pay proper maintenance to the 1st 

party and their children. 2nd party is an employee of Engineering Department 

of Railway and his monthly income is not less than Rs.20,000- Rs.25000/- per 

month.  During the cross examination, PW2 deposed that once the 2nd party 

had driven the 1st party out from her residential house after assaulting her.   

DW1/2nd party deposed that he had never made any torture or unlawful 

demand of dowry to the 1st party. The 2nd party has two daughters from his first 

wife and his first wife expired after giving birth to his two daughters. He has no 

proof that the 1st party being the step mother of Lakshmi Singh used to torture 

her as asserted by him. He has  also no proof that he is providing necessary 

educational  fees  for  their  children  and  maintaining  the  1st party  and  her 

children as asserted by him. 

He admitted that though he is living in a same house with the 1st party 

but they are started to live and cook their meal separately in the same house. It 

is apparent that all the assertions and allegations of the 1st party remained un-

rebutted and the 2nd party had failed to demolish the evidences of PW1 and 

PW2. Thus, considering the entire evidences available on the record and after 

hearing both the sides, I have found that the first party and her children have 

been sufficiently neglected by the second party. 

7)     The  Section  of  125(1)  Cr.  P.  C.  prescribes  provision  for  an  Order  of 

maintenance for wives, children and parents only, which shows that-

               If any person having sufficient means neglects or refuses to maintain-

a)   his wife, unable to maintain herself, or

b)   his  legitimate  or  illegitimate  child,  whether  married  or  not, 

unable to maintain itself, or
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c)  his  legitimate  or  illegitimate  child  (not  being  a  married 

daughter),  who  has  attained  majority,  where  such  child  is,  by 

reason of any physical or mental abnormality or injury unable to 

maintain itself, or

d)   -----xxx.

                 A Magistrate of the first class may, upon proof of such neglect or 

refusal, order such person(s) to make a monthly allowance for the maintenance 

of  his  wife  or  such  child,  father  or  mother,  at  such  monthly  rate,  as  such 

Magistrate thinks fit, and to pay the same to such person as the magistrate may 

from time to time direct.

8)       The object of the Section-125 Cr. P. C. is a measure of social justice and 

especially enacted to protect all the aggrieved women and children from their 

irresponsible husband, or father, or son etc. as case may be.

             In the case, it is very much apparent from the evidences available with  

the  record  that  the  1st party  had  succeeded  to  prove  all  the  essential 

ingredients  of  the section.  Hence,  in  such a  situation the 1st party  and her 

children are definitely entitled to get maintenance allowance. Accordingly, with 

the above discussed facts  and reasons,  I  have come to  conclusion that  the 

above points have been decided in affirmative in favor of the 1st party and her 

children.   

9)    Now coming into the Point no.-(III) determination:-

It is on the evidences of the PW1, PW2 and DW1 that the DW1/2nd party 

is a railway employee and he has monthly salary income. PW1/1st party stated 

that presently the monthly salary of the 2nd party is Rs. 35,000/-. On the other 

hand, the 2nd party deposed that he is drawing salary of Rs.23,000/- per month. 
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During the cross examination, he admitted that he had seen a copy of his 

monthly  pay/salary  of  amounting  of  Rs.30,629/-  available  with  the  record, 

submitted by the 1st party. He failed to disprove the salary slip produced by the 

1st party and also failed to prove that his monthly income is just Rs.23,000/- 

only as asserted by him. Therefore, it can be ascertained and presumed that 

the monthly salary of the 2nd party is not less than Rs.30,629/-. 

During the cross examination the 2nd party admitted that the quarterly 

school  fees  of  Gopal  and  Loniya  @Moniya  Singh  is  Rs.36,00/-each,  or  per 

student. Thus, it  appears that the school fees of each child is Rs.1200/- per 

month. It also appears from the evidences of PW1, PW2 and DW1 that the 1st 

party/PW1 has no income and she along with her minor children is dependent 

of the 2nd party.  The evidences of PW1 and PW2 are not cogent and believable 

with regard to the income of the 2nd party. They have not exaggerated during 

their evidences. 2nd party had neither enquired about the well being of the 1st 

party and her children nor paid any maintenance to them.

        Thus I am of the view that the 1st party had succeeded to show that her 

husband has some income to provide a maintenance allowance to her and her 

children. She has sufficient negligent by the 2nd party. 1st party has shown her 

and her husband’s financial and present social position. 

It appears that the intention of the opposite party is doubtful. He has no 

interest to pay an appropriate allowance to his wife and her children; therefore 

he had suppressed his actual income. Moreover, 2nd party is not physically fit 

person to do any other work.

          In the present circumstance, the  1st party being the legally married 

aggrieved wife of 2nd party, along with her minor children is definitely entitled 

to get maintenance for their social dignity and financial support. Consequently, 

I  have  come  to  a  conclusion  that  the  monthly  maintenance  amount  of 
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Rs.3,000/-per  month  for  the  1st party  and  Rs.  3000/-  each  to  the  children 

(Altogether total Rs.12000/- per month) will be justified.  The above point has 

been decided accordingly.

10)                                  O - R - D - E – R

            In the light of the above discussed facts and findings, the 1 st party and 

her children are allowed the monthly maintenance allowance of Rs.3,000/-pm 

for herself and Rs. 3000/-per month to each child, namely Durgawati, Muniya 

and Gopal Singh from the date of presentation of the maintenance application, 

U/S-125 Cr. P. C. until further modification of the order. 

The  already  realized  ad-interim  allowance  is  to  be  adjusted  with  the  

arrear allowance and the balance arrear allowance is to be paid/realized from  

the 2nd/Opposite party.

            The 2nd Party shall have to pay the monthly maintenance allowance on 

or before the 10thday of every month to the 1st party or in the court positively 

through the D.D.O. concerned until further order.  The Section-125 Cr. P. C. is a 

beneficial legislation hence as per the spirit of the Section, the maintenance 

has been granted from the date of the presentation of the application.

11)     The  second  party  shall  have  to  bear  a  cost  of  Rs.3000/-for  the 

proceeding/case, which is to be paid to the 1st party.

Further,  the 2nd party is  directed to pay the balance arrear allowance 

along with the cost immediately as per law.

12)     A copy of the Final Order shall be given to the 1st party free of cost.

13)  The Final Order signed under my hand, seal with my court and delivered 

in the open court in presence of both the parties on 17-03-2016 at Sankardev 

Nagar, Hojai.
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14)     The case is disposed of accordingly.

                                                                             (Mr. A. K. Basumatary)

                                                                               S.D.J.M.(M), HOJAI.

15) A P P E N D I X_

      i)   PW1----------Smti Mina Devi Singh/1st party and

     ii)  PW2----------Shri Parimol Seal and

     iii) DW1----------Rajendra Singh/2nd party.

(Ajoy Kr. Basumamatary, AJS)

           S.D.J.M.(M), Hojai.

    **********************************************************


