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DISTRICT:-NAGAON.

IN THE COURT OF S.D.J.M. (M); HOJAI AT SANKARDEV NAGAR AT HOJAI :: NAGAON.

PRESENT :-MR. AJOY KR. BASUMATARY; AJS.

                    S.D.J.M. (M). HOJAI.

M.R. Case No-401/2014, U/S-125 Cr. P. C.

              Mustt. Sabana Yasmin ---------First Party/petitioner.

-V-

Md. Sarif Uddin.          ---------Second/Opposite Party.

Ld. ADVOCATE FOR THE FIRST PARTY:-                Himadri Keot.

     HJI. Bar Associattion.

Ld. ADVOCATE FOR THE SECOND PARTY:-          R. K. Agawrwal.

                  HJI. Bar Association.

Date of Evidences:-29-09-2015, 28-10-2015, 22-03-2016 & 30-05-2016.

Date of Argument:-29-06-2016.

Date of Final Order:-13-07-2016.

Date of Final Order Delivered:-13-07-2016.

         F- I- N- A- L    O- R- D- E- R

1) The  first  party  has  filed  this maintenance  application  on  30-12-2014

before the court. Her story in brief is like that on 27-04-2014 she got married

with  the  second  party  socially  under  the  Islam  rites  and  rituals  fixing  her

Moharana amount  @  Rs.1,00,000/-.  She  brought  her  necessary  Streedhan

articles to her matrimonial house at the time of her marriage. She started her
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conjugal married life in the house of her husband/2nd party but after few days

of her marriage, her husband and relatives of the husband began to torture her

mentally and physically for her dark complex, saying her as black, ugly etc. and

even restrained  her  from entering into their kitchen room.  Her husband and

relatives  of  her  husband  frequently  used  to  insult  her  in  her  matrimonial

house. They did not provide her proper foods and used to assault her during

eating foods. 2nd party/husband demanded Rs.1 lakh, furniture set etc. from

her and also forced her to leave her matrimonial house and asked her fulfill the

demand through her parents. On 23-08-2014, her husband/2nd party sent her

to her parents’ house after torturing her. She failed to fulfill the demand but

somehow, she brought Rs.15000/- from her parents’ house and handed over it

to  her  husband.  However  subsequently  on  16-12-2014  again  her  husband

assaulted her badly demanding money and other household articles and drove

her out from her matrimonial house. She failed to fulfill his demand and thus

she has been taking shelter in her parents’ house. On 28-12-2014, her husband

along with his  father,  younger brother and his  cousin came to her parents’

house and again assaulted her demanding unlawful money and caused injuries

to her.  She has no income and her husband/2nd party had neither inquired

about his well being nor provided any maintenance to her.  She is completely

dependent  on  the  2nd party.  Her  husband  has  sufficient  cultivable  land,

vegetable business etc. and his monthly income is about Rs.15000/-. Thus, the

1st party  prayed  for  monthly  maintenance  allowance  @  Rs.5000/-pm  for

herself.

2)       The 2nd/Opposite party appeared in pursuance of notice of the court and

contested the case by filing his written statement. He admitted that the 1st

party is his wife. The plea of the second party is that the present case is totally

false, baseless and fabricated one. He denied all the allegations levied by the 1st
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party. He had never made any torture or unlawful demand of dowry to the 1st

party. His wife/1st party was reluctant to do domestic works and she used to

insult him saying him as black, dumpy, ugly, sick etc.. She had a love-affair with

another person prior to her marriage and she was forced to marry him. He had

never neglected the 1st party and rather he used to provide all the necessary

facilities to his wife. 1st party was not driven out from his house as asserted by

the 1st party. She left his house willfully and started to live in her parents’ house

without any reason and valid grounds. He tried to bring her back to his house

but his wife/1st party refused to come back in his house. 

2nd party has no income as asserted by the 1st party and he is a landless

poor person and a daily wages labour only. He has no vegetable business as

asserted by the 1st party. He is unable to pay maintenance allowance to the 1st

party. Accordingly he prayed to dismiss the maintenance application of the 1st

party. 

3) I have heard the submissions of the Ld. Counsel of both the sides. On

behalf  of  the  1st party,  Ld.  Counsel  has  submitted  that  the  first  party  had

succeeded to prove her case. The second party is the husband of the first party

and the 1st party  was forced to live under financial hardship.  She  submitted

that the provision of Sectuion-125 of Cr.  P. C. is a measure of social justice,

especially enacted to protect women. It is to do justice and protect the weaker

sections like- destitute women and children. She prayed to pass an appropriate

allowance in favour of the petitioner/1st party. 

Ld. Counsel of the 2nd party submitted that 2nd party  is a daily wages

labour only and he has no other income as well as property as asserted by the

1st party.  He has other dependents in  his house.  2nd party is  unable to pay

maintenance allowance separately to the petitioner as prayed for. 1st party is
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living separately without any valid reason. 2nd party is still agreed to accept the

1st party as his wife. Hence, he submitted that considering social conditions,

circumstances of the parties  and financial conditions of both the parties, the

prayer may be rejected.

4) POINTS FOR DETERMINATION:-

After hearing both the sides and the averments made in the application

and W/S by the parties, I am of the view that the following points are to be

determined in the case-

i) Whether or not, the 1st party  has  been sufficiently neglected by the 

opposite/2nd party?

ii) Whether or not, the 1st party is entitled to get any allowance from the 

2nd party?

iii)  If  yes,  what  would  be the appropriate  amount/allowance for  the

petitioner/1st party?

5)       DISCUSSION, REASONS AND DECISION THEREON:-

To prove  its  case  the  1st party  adduced  her  evidence  along  with  her

mother as PW1 & PW2. Similarly the 2nd party has also adduced his evidence

and  his  mother  as  DW1  and  DW2.  Thus,  the  following  are  the  witnesses/

evidences of the parties- Viz;-

       PW1----------Mustt. Sabana Yasmin/1st party and

      PW2----------Salma Begum/mother of the 1st party.

      DW1----------Md. Sarif Uddin and

      DW2----------Mustt. Aftarun Nessa @ Daloi Bibi.
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6)  Firstly, let me discuss the Point No.   (i) and  (ii):-

  DW1/Second party had admitted that first party is his legally and socially

married wife.  He deposed that  on 10th day of  Bohag month in  the English

calendar  year-2015, he  married the 1st party.  1st party  started her  conjugal

relations with him in his house.  In the W/S,  and during  evidences as well as

during argument, the second party (DW1) had contended that the 1st party was

not subjected to cruelty or neglected by the 2nd party as asserted by the 1st

party (PW1).  He stated that  1st party  has willfully living in her father’s house

without any ground. After 3 months of their marriage when he was working in

a Plant Company,  outside of his house the 1st party left  his  house with her

father without informing him. When he came to know, he tried to bring her

back to his house but she refused to come back in his house. His wife also took

away  his  savings of  ‘Bandhan  gut’  cash  amount of  Rs.15000/-.  His  wife  is

arrogant and never listens to others. He tried twice to bring his wife back to his

house but his wife refused to come back and filed the case falsely. 

DW2 deposed that  1st party  is  her  daughter -in-law, ‘buwari’ and 2nd

party is her elder son.  She also stated that 1st party is the legally married wife

of the 2nd party. DW2 also stated similarly as asserted by DW1 that the 1st party

left  their  house  willfully  with  her  father  after  3  months  of  their  marriage.

DW1/her son tried to bring the 1st party back but the 1st party refused to come

back. 1st did not listen to others. She is arrogant.  

On the other hand, upon perusal of the testimonies of the PW1/1st party

and  PW2,  it  is  seen  that  they  had  stated  when  and  how,  under  what

circumstances PW1/1st party was assaulted and subjected to torture by her

husband in her matrimonial house.  They stated that 2nd party demanded an

amount  of  Rs.1lakh  from  the  1st party after  few  days  of  their  marriage.
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Thereafter  when she failed to fulfill  the demand,  she was assaulted by her

husband/2nd party and her mother in-law (DW2). Somehow, the 1st party (PW1)

gave an amount of Rs.15000/- to her husband (DW1) however her husband/2nd

party  continuously  tortured  her.  Thus  PW1  was  compelled  to  leave  her

matrimonial house. PW1 deposed that 2nd party came to her parents’ house to

take her back but  her father refused to send her without a village meeting.

Thereafter, a village meeting was held but her husband/2nd party refused to

accept the decision of the village meeting, thus till date PW1/1st party is taking

shelter in her father’s house. Till date 2nd party had neither inquired her well

being  nor  provided  any  maintenance  to  her.  She  has  no  income  for  her

livelihood.   

It is seen that 2nd party had failed to shake the evidences of PW1 and

PW2. They have not exaggerated during their evidences and I don’t find any

material facts in the form of contradictions or omissions, etc  in favour of the

2nd party on their evidences thus, I  am of the view that their evidences are

cogent and reliable. 

In the present case, the 2nd party has no proof that he had sincerely ever

tried to bring his wife back to his house. PW1 and PW2 categorically stated

about the demand of unlawful money and physical as well as mental tortured

caused  by  the  2nd party,  which  also  shows  that  the  1st party  has  just  and

reasonable cause for living in her father’s house and it goes to show the fact

that she has sufficient neglect by her husband and as such, it can be surmised

that the petitioner/1st party is entitled for maintenance. 

8)  After going through the evidences of DW1 and DW2, it is seen that there

is total dearth of cogent and coherent evidences led by the 2nd/opposite party.

The burden lies  upon the 1st party  to  establish her  case.  In  the case,  after
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perusal of the entire evidences it is seen that the PWs clearly deposed about

demand of unlawful money by the 2nd party and physical  as well  as mental

torture of the 1st party by the 2nd party. Thus, the onus shifts to the 2nd party to

show and prove the fact  that  it  was  not so,  but  because of  the 1 st party’s

blunders  they  could  continue  their  conjugal  relationship.  However,  the  2nd

party could not shift the onus back to the 1st party. 2nd party has made sincere

attempts to bring the 1st party back to his house and he has also no proof that

he had ever  inquired her  well  being and provided maintenance or  tried  to

provide maintenance after marriage to till date. 2nd party has no proof that his

wife also took away his savings of ‘Bandhan gut’ cash amount of Rs.15000/-.

Moreover,  this fact /above allegation of taking away of Rs.15000/-(saving of

Bandhan gut) is beyond his written statement. He has not proof that his wife

(PW1) is arrogant and never listens to others as asserted by him. Hence, I am of

the view that the 1st party is entitled for maintenance.  

Thus,  I  am of the view that  2nd party and his mother (DW2) have  no

proof  with  regard  to  their  assertions  /allegations.  Considering  the  entire

evidences available on the record and after hearing both the sides,  it is seen

that the first party has been sufficiently neglected by the second party. 

7)     The  Section  of  125(1)  Cr.  P.  C.  prescribes  provision  for  an  Order  of

maintenance for wives, children and parents only, which shows that-

               If any person having sufficient means neglects or refuses to maintain-

a)   his wife, unable to maintain herself, or

b)   his  legitimate  or  illegitimate  child,  whether  married  or  not,

unable to maintain itself, or
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c)  his  legitimate  or  illegitimate  child  (not  being  a  married

daughter),  who has  attained  majority,  where  such  child  is,  by

reason of any physical or mental abnormality or injury unable to

maintain itself, or

d)   -----xxx.

                 A Magistrate of the first class may, upon proof of such neglect or

refusal, order such person(s) to make a monthly allowance for the maintenance

of  his  wife  or  such  child,  father  or  mother,  at  such  monthly  rate,  as  such

Magistrate thinks fit, and to pay the same to such person as the magistrate may

from time to time direct.

8)       The object of the Section-125 Cr. P. C. is a measure of social justice and

especially enacted to protect all the aggrieved women and children from their

irresponsible husband, or father, or son etc. as case may be.

             In the case, it is apparent from the evidences available with the record

that the 1st party had succeeded to prove all the essential ingredients of the

section.  Hence,  in  such a  situation the 1st party  is  definitely entitled to get

maintenance  allowance.  Accordingly,  with  the  above  discussed  facts  and

reasons, I have come to conclusion that the above points have been decided in

affirmative in favor of the 1st party and her children.

   

9)    Now coming into the Point no.-(III) determination:-

After  considering  the  evidences  of  PW1, PW2,  DWs  and  hearing  the

parties, it is seen that the 2nd party has  some cultivable land and deals with

vegetable  business.  PW1  and  PW2  had  categorically  stated  about  the
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profession and income of the 2nd party.  DW1 and DW2 deposed that 2nd party

(DW1) has no land and DW1 used to cultivate in others land on wages basis.

But they have no cogent, conclusive proof to that fact and no proof that DW1

ploughs /cultivates in others land. 2nd party (DW1) has also no proof that he is a

daily wages labour only as asserted by him. 2nd party is physically fit person. 2nd

party had neither enquired about the well being of the 1st party nor paid any

maintenance to  the 1st party.  1st party  has  no income.  Thus,  in  absence of

cogent evidences of the 2nd party with regard to his income, I am of the view

that the 2nd party has monthly income of Rs.15000/- as asserted by the 1st

party. 2nd party has failed to show the income of the 1st party and also failed to

prove that he has other dependents as claimed by him. Thus I am of the view

that the 1st party had succeeded to show that her husband has some income to

provide a maintenance allowance to her. She has sufficient negligent by the 2nd

party. 1st party has shown her and her husband’s financial and present social

position. It appears that the intention of the opposite party is doubtful. He has

no  interest  to  pay  an  appropriate  allowance  to  his  wife;  therefore  he  had

suppressed his actual income. 

          In the present circumstance, the  1st party being the legally married

aggrieved wife of 2nd party  is  definitely entitled to get maintenance for  her

social dignity and financial support. Consequently, I have come to a conclusion

that the monthly maintenance amount of Rs.1400/-per month for the 1st party

will be justified.  The above point has been decided accordingly.

10)                                     O - R - D - E – R

            In the light of the above discussed facts and findings, the 1 st party is

allowed the monthly maintenance allowance of Rs.1400/-pm from the date of

presentation of  the maintenance application,  U/S-125 Cr.  P.  C.  until  further
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modification  of  the  order.  The  2nd Party  shall  have  to  pay  the  monthly

maintenance allowance on or before the 10thday of every succeeding month to

the 1st party or in the court positively.  The Section-125 Cr. P. C. is a beneficial

legislation hence as per the spirit of the Section, the maintenance has been

granted from the date of the presentation of the application.

11)     The  second  party  shall  have  to  bear  a  cost  of  Rs.1800/-for  the

proceeding/case, which is to be paid to the 1st party.

 2nd party is directed to pay the arrear allowance along  with the cost

within 6(six) months as per law.

12)     A copy of the Final Order shall be given to the 1st party free of cost.

13)  The Final Order signed under my hand, seal with my court and delivered

in the open court in presence of both the parties  on 13th day of July-2016 at

Sankardev Nagar, Hojai.

14)     The case is disposed of accordingly.

                                                                             (Mr. A. K. Basumatary)

                                                                               S.D.J.M.(M), HOJAI.
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15) A P P E N D I X_

      PW1----------Mustt. Sabana Yasmin/1st party and

      PW2----------Salma Begum/mother of the 1st party.

      DW1----------Md. Sarif Uddin and

   DW2----------Mustt. Aftarun Nessa @ Daloi Bibi.

(Ajoy Kr. Basumatary, AJS)

           S.D.J.M.(M), Hojai.

    ************************************


