
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE; HOJAI:: 

NAGAON

                                                   M. R. Case No:  88  of  2013

        U/S 125, CrPC

          Ms Afruza Begum.
 

                   ……...1st Party.
  Vs

 Md Mehbub Alam.

                          …….. 2nd Party.
Present: Mr C.P. Talukdar, AJS

Evidence recorded on:          15.11.13
           20.05.14
           22.08.14
           10.03.15
         
        

Arguments heard on   :        17.06.15
 01.07.15

Judgment delivered on:        15.07.15
 

Advocate for the 1st Party:        Ld.  Adv Ms. Ruhina Waris Choudhury.
          Ld. Adv Mr. P. M. Singh.

Advocate for the 2nd Party:       Ld. Adv. Mr R. K. Agarwal.
          Ld. Adv  Mrs Nilakshi Bora Saikia.

Ld Adv   Mr. Paapori Kumari Singh

Judgment

1. The instant case for maintenance  has arisen out of the petition filed by Ms 

Afruza Begum henceforth known as the 1st party u/s 125 CrPC whereby she is 

seeking a monthly allowance  of  Rupees Eight Thousand only (Rs 08,000/-)  as 

maintenance from Md Mehbub Alam i.e the 2nd party for herself.

2. The case of the 1st party in brief is that she had entered into a marriage with 

the 2nd party on 06.05.12 following all traditional Islamic rites and customs and 

thereafter started their conjugal life in the house of the 2nd party. It is stated by the 

1st party that from the early days,  she did not have a happy married life.  She 

states that the 2nd party after around 3-4 months started making demands for Rs 1 

lakh cash, motor cycle and washing machine along with other articles and started 

harassing her physically and mentally. She informed her family members if the 
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said  demands  but  coming  from  a  poor  background,  she  could  not  fulfill  the 

demands.

3. It is stated that on 03.03.13, her husband along with other family members 

hit her and assaulted her for failing to meet their demands and she was hit one 

her abdomen causing her serious injuries. When she informed her father of the 

same, he brought her to his house and had her medically treated. The 1st party 

even  filed  a  case  before  the  court  u/s  498A/307/315/312/34,  IPC  against  her 

husband and his family members after the aforesaid incident and the case was 

registered  as  C.R.  Case  No-143/13  which  was  sent  to  the  Lanka  P.S.  for 

investigation. Though there were attempts made to reconcile, but her husband did 

not respond. Since then, the 2nd party has failed to look after her and she is unable 

to maintain herself as she had no source of income. As such, she has initiated the 

maintenance proceeding u/s 125 CrPC against  the 2nd party.  The 1st party also 

states that  the 2nd party allegedly earns a monthly income of  Rs 25,000/-   by 

working as an Asst Teacher at  Padum Pukhuri  L.P.  School  and also has landed 

property with cumulative income of Rs 50,000/- per month. Hence, the case.

4. The  2nd party  made  his  appearance  and  contested  the  case  by  filing  his 

written statement. In his W/S, the 2nd party states that the entire case is false and 

concocted and has been filed only to harass him and is devoid of any merits. While 

admitting to the fact that he had married the 1st party and living together for 

around 8 months, he has completely denied all  the allegations of assault or ill  

treatment allegedly meted out to the 1st party or that he had tortured her or made 

any demands. He states that he has been appointed The 2nd party states that he 

has been appointed as a teacher under the TET Scheme only on 12.08.12 and has 

a fixed salary of Rs 14,000/- per month, while the 1st party works as a Educational 

Volunteer under Lanka Elementary Educationla Block.  He states that the actual 

fact of the case is that they were quite happy after their marriage but the father of 

the 1st party wanted him to abandon his own home and live with them under the 

pretext that he having no son but the same was not acceptable to the 2nd party.  

5. The 2nd party states that all the allegations are false and the 1st party went on 

her own on 16.12.12 on a good will visit to her paternal home , but since then did 

not come back. It is further stated that the 1st party has filed a multitude of cases 

being the instant case, one C.R Case No-90/13 u/s 406/50-6, IPC which is pending 

and one Lanka P.S. Case No-45/13. The 2nd party also claims that he is a newly 

appointed L.P. School teacher and earns around Rs 13,000/- after deduction and 

has his parents and other unmarried sister and unemployed brothers. He further 

states that he is the sole bread winner and had made many attempts to bring back 
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his wife but to no avail and still is willing to have her back and prays for dismissal 

of the instant case.

6. To prove her case, the 1st party has examined herself as PW-1 and her father, 

Nuruddin Ahmed as PW-2. The 2nd party has adduced one Nurul HAq Talukdar as 

DW-1 and himself as DW-2. The two parties have exhibited no documents. I have 

gone through the entire case records and heard both the parties at length.

   7.                        POINTS FOR DETERMINATION:-

(i) Whether the 1st party is the legally married wife of the 2nd party? 

(ii) Whether  the  2nd party  having  sufficient  means  has  refused  or 

neglected to maintain the 1st party?

(iii) Whether the 1st party is unable to maintain herself?

(iv) Whether the 1st party is entitled to get maintenance as prayed for and 

if so, at what rate is she entitled?

8.     DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

          The 1st party in her evidence in chief had reiterated the statements made in 

her pleadings.  She has stated that  she had married the 2nd party  on 06.05.12 

following  all  traditional  Islamic  rites  and  customs.  The  2nd party  though  has 

contested the case, has however admitted to the fact that the 1st party is his wife. 

Thus, apparently there is no dispute as regards the 1st party being the lawfully 

wedded wife of the 2nd party. Hence, the point no-1 is decided in favour of the 1st 

party.

9.     Point no-2 and 3 being inter related are discussed together for convenience 

and brevity.   To decide on the given points,  it  is imperative but to discuss the 

evidence lead by both the parties.  PW-1, Afruza Begum i.e. the 1st party has 

stated that she had married the 2nd party on 06.05.12 and for around 3-4 months, 

their marriage went off well. Thereafter, her husband demanded Rs 1 lakh from 

her  and  a  motor  cycle  and  washing  machine  and  to  coerce  her  to  meet  his 

demands, used to hit her. On 03.01.13, as she failed to meet his demands, she 

was hit with a rod even though she was pregnant at that time and she was thrown 

down from the bed. She informed her father of the same and the next day he 

came and took her away. She even filed a case before the police and since them 

she  is  living  with  her  father  having no source  of  income.  She  states  that  her 

husband works as a teacher at L.P. School and earns around Rs 15,000/- and also 

does business. She states that his father is also a teacher and seeks Rs 8000/- per  

month as maintenance.      PW-2, 

Md Nuruddin Ahmed who happens to be the father of the 1st party has stated 

that after 3-4 months of his daughter’s marriage with the 2nd party, he started 
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demanding Rs 1 lakh, motorcycle and washing machine from his daughter and hit 

her to meet his demands. The 1st party informed him of the incidents over the 

phone but he had failed to meet the demands. On 03.01.13, the 2nd party hit his 

daughter and he had gone to them and tried to reconcile them but he did not 

accept the same and the next day he brought his daughter back. Since then, his 

daughter has been living with him. He states that she was pregnant at that time 

and later on she gave birth to a son.

The 2nd party has lead his evidence as follows.  DW-1, Sri Nurul Haque 

Talukdar,  who happens to be the father of the 2nd party has stated that after the 

marriage of the 1st party with his son, they got her a job as a volunteer in the 

Voluntary  Education and for around 5-6 months, things went off well. Thereafter, 

the father of the 1st party took his daughter home and later gave a proposal that 

his son should live with them. Since then, she did not come back and though they 

had  gone to  bring  her  back,  she  refused  to  come and  at  that  time,  she  was 

pregnant. Though her father wanted to abort the same, they resisted but she got 

herself  aborted  at  Guwahati.  He  states  that  the 1st party  earns  Rs  3000/-  per 

month and that all  the allegations are false. He states that his son is the sole 

earning member and they have a family of 8 members. 

DW-2,  Md  Mehbub  Alam  Talukdar who 

happens  to  be  the  husband of  the  1st party  has  deposed that  after  around 7 

months of their marriage, his wife and father in law, wanted him to go and live 

with them and tempted him with land and also have his job transferred but he 

refused.  Later,  on 16.12.12,  his  wife  went  to  her  home with  her  father  in  his 

absence and though he had gone to bring her back after 1 week, she did not 

come. After around 15 days, his father and brother in law had gone to bring her 

but to no avail. Again after 28 days, he had sent some village people but they 

refused to let her come. He states that his wife was pregnant at the relevant time 

and later he came to know that she loved some other man by the name of Aminur 

Rahman and she wanted to marry him. He also states that he had seen a letter 

written by his wife to Aminur and he had submitted a photo copy of the same to 

the court and he had even told about the same to his in laws. He  also  states 

that later, he came to know that his wife had got herself aborted at Guwahati  

and even now he wishes to have his wife back.  He states that he has been 

appointed as a teacher in 2012 under the TET Scheme on contractual basis and 

earns around Rs 16,000/0 at present. He states that he is looking after his parents, 

sisters and brothers out of which one is a lawyer. He further states that his wife 

had filed many cases against him and he had spent around Rs 2 ½ lakhs as fees in 

the said cases. He states that the 1st party is herself a educational volunteer and 

earns around Rs 3150/- per month.
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10.      Now, The 1st party claims that the 2nd party is a Asst Teacher at L.P. School. 

She as PW-1 has stated that he 2nd party works in the Police Department and has a 

monthly salary of  around Rs 13,000/-. She has further stated that inspite of his 

having a good source of income; he has refused and neglected to maintain her. 

The second party in his W/S and as DW-2 has admitted to the fact that he is a 

Government teacher and earns around Rs 16,000/- per month in his own words. He 

has however stated that he has to look after his family of 8 members and is the 

sole bread winner. He has not denied the fact that he does not have a monthly 

salary. Again, it is seen from the cross of DW-1, i.e the father of the 2nd party, it is 

admitted that he also works as a teacher and infact is a Principal of Bamungaon 

L.P. School. Thus, the assertions of both DW-1 & DW-2 in their evidence in chief 

that the 2nd party is the sole bread winner and has to look after his family of 8 is 

completely  misplaced and false.  That  the  brother  of  the  2nd party  works  as  a 

lawyer also go on to show that the 2nd party has a sound background and must be 

well off with a good standing in society. Further, DW-2 has also admitted that he 

has married again for the 2nd time and his second wife also works as a teacher at 

Baikuntha L.P. School. On the contrary, though it is claimed that the 1st party also 

works and has her own source of income, yet DW-2 in his cross has admitted that 

he is not aware if his wife is still working. Further, DW-1 has also stated in his cross 

that the 1st party is presently enrolled in college and studying. 

             Thus, from the evidence it can be seen that 

there is not much of a dispute to the fact that the 2nd party is an employee of the 

state government, working as a Asst Teacher in a L.P. School and has a decent 

monthly salary. It also is seen that apparently, the father of the 2nd party is still 

working and also at  his  stage of  career  must  be earning a decent  salary  and 

maintaining his other family members. Thus, it has to be said that the 2nd party 

has no other liability and there is not much doubt that the 2nd party has a decent 

income and the means to maintain himself and his family.       

11. Now the question is even inspite of him having sufficient means, whether 

the 2nd party has failed or neglected to maintain his wife and his children. From the 

evidence discussed, it is found that the marriage between the two parties have 

fallen apart only after a few months and that too when the 1st party was pregnant. 

The  evidence  lead  by  both  the  parties  suggest  that  since  some  time  back, 

precisely since the early part of 2013, the 1st party has not been staying with the 

2nd party and he has not provided her with any maintenance. The 2nd party has 

never insisted that he has been providing his with money and the basic needs 

since they have been living separately. Infact,  his claims that she has her own 

source of income working as a Education volunteer falls flat as he in his cross as 

DW-2 admits that he is not aware if she is working at present and his father as DW-
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1 only fortifies the denial of the 1st party that she is not working as he states that 

she has enrolled herself at college at present. 

12.     Strangely, the 2nd party has never tried elucidate anything from the 1st party 

as regards the alleged cruelty against her, rather the main crux of the 2nd party’s 

defence in is W/S is that he was asked to live with his wife by his father in law and  

the same has been corroborated by DW-1. Yet, strangely, DW-2 brings in a new 

twist  to  his defence when he states that his wife had an illicit  affair  with one 

Aminur Rahman and he had even found letters exchanged by them and that she 

had an adulterous behavior.  The learned advocate for the 2nd party has argued 

that if the wife is living in adultery or without any sufficient reasons lives away 

from her husband, she is not entitled to maintenance. It is argued that the 1 st party 

has without any reasons left his home and as such, the 2nd party is not liable to 

pay any maintenance to his wife. It is also argued that the 2nd party is still willing 

to have his wife back and he would look after her. Sub-section (4) of Section-125 

CrPC disentitles a wife living in adultery to maintenance. But, living in adultery 

means  an  outrageous  conduct  where  the  wife  lives  out  of  wedlock.  A  mere 

friendship  with  any  man  cannot  tantamount  to  living  in  adultery.  The  Hon’ble 

Supreme court in a catena of decisions has elaborately spoken on adultery and 

explained that the “expression ‘living in adultery’ in the sense in which it is used in  

Sec-125 CrPC connotes a wife living in perpetuity, or semi-perpetuity as a wife 

with a male, other than her husband and having sexual relation with him. But 

sporadic instance of sexual relationship with a man other than her husband would 

not fall within the ambit of the said expression.” Therefore, mere stray or single 

lapse is not sufficient to constitute ‘living in adultery’ and the proof of continuous 

course  of  adulterous  conduct  is  necessary  to  forfeit  the  claim of  wife  getting 

maintenance under the law. The Hon’ble Gauhati High Court in Abdul Sattar Vs 

State of Assam  which is  reported in  2008 (4) GLT 838 has held that,  “the 

expression living in adultery conveys present continuous tense. That is to say that 

a  wife  disentitles  herself  from  receiving  maintenance  from  her  husband  only 

during the period when she lives in adultery. When she does not live in adultery or  

ceases  to  live  in  adultery,  even  if  she  had  lived  in  adultery  in  the  past,  the 

husband cannot refuse to maintain her on the ground that she had in the past 

lived in adultery”.  Situated thus, it can be said in the instant case that even if the 

allegations of the 1st party is to be believed, then also the earlier conduct of the 1st 

party cannot disentitle to claim maintenance from the 2nd party now on. On the 

contrary, the assertions of the 2nd party as regards her illicit relationship is found 

hard to believe more so as he had never raised the point in his W/S and appears to 

be an afterthought to better his defence. Further, the 2nd party himself has taken 

conflicting stands as at one point of time, he states that the 1st party wanted him 
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to stay with her in her father’s house and at another point has stated that she 

deserted him as she was in love with another man. This, makes the story of the 2nd 

party  hard  to  believe  and  only  creates  a  presumption  that  the  circumstances 

forced the 1st party to live the house of the 2nd party.

13.         Infact the 2nd party has failed to prove any act of adultery as reflected in 

the evidence of the evidences of the other defence witness.  While DW-1 has not 

stated anything in this regard or her alleged relationship with anyone, the 2nd party 

did not even make any reference about  the same to the 1st party  while cross 

examining her. She was not even made a suggestion to this effect. The learned 

advocate for the 2nd party has argued that the same was omitted at that stage as 

the 2nd party always wanted to get back his wife and did not want to harm her 

reputation and hence did not mention the same in the W/S thinking that he would 

manage to convince her to come back even after the case was filed. Now, it is a 

settled provision of law, that evidence can be lead only to prove the pleadings. In 

absence  of  specific  pleadings,  the  evidence  lead  by  the  2nd party  has  to  be 

considered with some doubt. Even otherwise, it has to be said that there is nothing 

concrete in the evidence lead by the defence to show that the 1st party has been 

maintain an adulterous existence. 

14. The learned advocate for the 2nd party has also argued that the 1st party 

has failed to prove that the 2nd party had assaulted her or  proved any of  her 

allegations as regards his bad character. It is also found that 2nd party in his W/S 

has admitted that the 1st party is living with her parents albeit out of her own will. 

The 1st party claims that she had to live the house due to the torture meted out by 

her husband as she had failed to meet the demands for money and other articles 

and had been constantly tortured. The very fact that the 1st party after about 7-8 

months of her marriage had to file the case seeking maintenance would infact lead 

us to believe that all was not well in the marriage even earlier and the 1 st party 

had to seek recourse to law.  On the other hand, the 2nd party claims that his wife 

deserted his home as she insisted on spending more time with her own family and 

had moved out of her own will and did not return back inspite of several attempts 

on his part.  It  is  also seen that  while both DW-1 & DW-2 have stated in their 

evidence that their family members and others had made repeated efforts to get 

his wife home, yet the 2nd party has not mentioned anything in this regard in his 

W/S n adduced any witness other than his father to corroborate the same. No 

woman in Indian Society would like to break her marriage for no reason or the 

simple  reason  that  she  would  want  to  live  separately  or  spend time with  her 

parents’ family at the cost of her own family more so when there is nothing to 

show that the marriage was conducted against her will. If at all, the 1 st party had 

moved out of her own will and was in love with another man, she would have not 
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liked to keep any further touch with her husband let alone file such a case. It is  

also  evident  that  since  then,  the  1st party  has  been  staying  away  from  her 

husband, she was not provided with any money. Though, there is nothing concrete 

to substantiate the allegation of the 1st party, yet that the 2nd party might have 

actually harassed the 1st party and demanded property from her cannot be ruled 

out, more so because she had taken recourse to law and had filed case against her 

husband for the alleged atrocities. It is highly unlikely that any woman would file a 

criminal case against her husband unless she was forced by the circumstances to 

do so and she was left with no other alternative. It is also seen that there is no 

evidence to suggest that the 1st party is in a position to maintain herself.  That the 

2nd party has admittedly married for the 2nd time only makes the position of his 1st 

wife vulnerable and she cannot be expected to go back to him even if he desires 

to have her back. Therefore, what transpires from the above evidence and all the 

discussions  is  that  the  2nd party  having  the  means  to  maintain  his  wife  has 

neglected to do so. Hence, it is found and held that the 2nd party having sufficient 

means has neglected to maintain the 1st party and that she is not in a position to 

maintain herself.

15.       As for point no-5, it can be said that the object of a proceeding u/s 125 

CrPC is to assist the women and children in distress. It is to save the dependant 

from destitution and vagrancy. Thus, considering this basic object behind framing 

of  the  previously  mentioned  welfare  legislation  along  with  all  the  evidences 

adduced and the materials placed before and the discussions as made above, I am 

of the view that the 1st party is entitled to get maintenance from the 2nd party. As 

regards the quantum of maintenance, it is to be considered that admittedly the 2nd 

party is an employee of the State Govt and works as a Asst Teacher in a L.P. School  

and admittedly earns around Rs 16,000/-. It is also seen that his 2nd wife is also a 

teacher and his father is a Head Master in a School while one of his brother is a 

lawyer.  All  of  this  only  points  out  to  the fact  that  the 2nd party  has  a decent 

background and a high standard of living. It is seen that he has no other liabilities 

and the very fact that both the 2nd party and his father tried to mislead the court 

by hiding the fact that the father, i.e DW-1 also was an earning member does not 

help his cause. Again, in the same vein, it also has to be said that the 1 st party is a 

young  woman  and  she  cannot  be  expected  to  sit  idle.   She  is  expected  to 

supplement  any  maintenance  provided  to  her  and  also  has  to  take  some 

responsibilities. Hence, considering the income of the 2nd party and the status and 

standard of living of both the parties, I am of the considered view that a sum of 

Rupees Four Thousand ( Rs 4000/-) per month would be a reasonable amount for 

the 1st party to maintain herself more so when she is a young women and having 

the vitality and smartness to supplement the maintenance amount for herself.  It is 
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also found that as the proceeding has dragged on for a long time, the 1st party is 

also entitled to costs as per section 126(3) Cr.P.C.       

16.          ORDER

In the result, the 2nd party Md Mehbub Alam Talukdar is directed to pay an 

amount of Rupees Four Thousand Only (Rs 4000/-) per month for the maintenance 

of the 1st party Ms Afruza Begum and a amount of Rs 10,000/- each ( Rupees Ten 

Thousand) as cost to the proceedings u/s 126(3) Cr.P.C. The order of maintenance 

is to be effective from the date of this judgment and order. 

Given in my hand and under the seal of this court on this 16 th day of July, 

2015.

        Typed by me:                     SDJM, Hojai, Nagaon.
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                                             APPENDIX

A.     1  st   Party  Witnesses  :-

             PW-1: Ms Afruza Begum.

   PW-2: Md Nuruddin Ahmed.

   

B.      2  nd   Party Witnesses  :-

              DW-1: Md Nurul Haque Talukdar.

    DW-2: Md Mehbub Alam Talukdar. 

C.     1  st   Party Exhibits  :-

   NIL

D.     2  nd   Party Exhibits  :-

   NIL.

SDJM, Hojai, Nagaon.


