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DISTRICT:-HOJAI.

IN THE COURT OF S.D.J.M.(M); HOJAI AT SANKARDEV NAGAR AT HOJAI :: NAGAON.

PRESENT :-MR. AJOY KR. BASUMATARY; AJS.

                    S.D.J.M.(M). HOJAI.

M.R. Case No-187/2015, U/S-125 Cr. P. C.

               Smti. Bijoya Bhowmick --------First Party/petitioner.

-V-

 Shri Banta Bhowmick.          -------Second/Opposite Party.

Ld. ADVOCATE FOR THE FIRST PARTY:-                A. Ch. Das & P. Gupta.

     HJI. Bar Associattion.

Ld. ADVOCATE FOR THE SECOND PARTY:-          P. N. Singh & H. B. Singha.

                  HJI. Bar Association.

Date of Evidences:-29-03-2016 & 27-04-2016.

Date of Argument:-16-05-2016.

Date of Final Order:-30-05-2016.

Date of Final Order Delivered:-30-05-2016.
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1) Story of the 1  st   party and her claim  :-

The first party filed an application for monthly maintenance allowance 

on 04-06-2015 before this court, stating that on 27-01-2012 she got married 

with the second party as per Hindu rites and rituals and also cohabited with 

her  husband.  She  brought  her  necessary  stridhan  articles  to  her  husband’s 

house with a condition that as and when demanded by her the same may be 

returned to her. Her husband started to torture her, mentally and physically 

immediately after one week of her marriage and demanded unlawful money of 

Rs.2,00,000/-.  Her  father  somehow  managed  to  pay  Rs.1,10,000/-  in  three 

installments to her husband and thereafter when her father failed to give the 

remaining demanded amount, her husband continued to physically torture her. 

Due to such physical assault, she became sick and her menstruation period also 

got affected and now there is no hope that she would able to give birth to 

child. In the meantime, her father expired and her brothers are unable to pay 

further money to her husband therefore her life is not safe in her matrimonial 

house. 2nd party had damaged her mobile phone and used to restrain her from 

talking to  her  relatives.  On 04-05-2015 at  7pm he assaulted her  badly  and 

confined her in a room. The next morning when her condition became serious 

he informed her mother. Then her mother, uncle and brother-in-law took her 

to her mother’s house. Thus, she has been living in her mother’s house. Her 

mother,  uncle  and  brother  in-laws  had  tried  to  settle  the  matter,  but  her 

husband refused to listen them and again demanded Rs.2,00,000/- and also 

told them that he will marry another woman and even he threatened to sell 

the stridhan belonging to the 1st party. He used some abusive words/ filthy 

language against her mother, uncle and brother- in-law. 

1st has no means of income. 2nd party had neither enquired about the 

well being of the 1st party nor paid any maintenance allowance to her. 2nd party 

has concrete house and is a second hand bike dealer. His monthly income is 
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about Rs.1,00,000/-. 1st party prayed for maintenance allowance for herself @ 

Rs.10,000/-pm.

2)       Defence plea/written statement of the 2  nd   party  :-

The 2nd/Opposite party appeared in pursuance of notice of the court and 

contested the case,  by filing  his  written statement.  The plea of  the second 

party is that the present case is totally false, baseless and fabricated one. He 

denied all the allegations levied by the 1st party. He stated that 1st party is his 

legally married wife but his wife/1st party started creating trouble in his family 

after 1(one) year of their  marriage and frequently used to visit  her parents 

house and she developed an extra-marital relation with another boy.  He had 

heard his wife once talking with the boy for a long time using words suitable 

only for love partner. He informed about this matter to his mother-in-law and 

also called her to make her daughter understand. His mother in-law came and 

took his wife/1st party when he was in shop. A boy named, Kusu Saha with 

phone no-9706548952 threatened to kill him if he did not leave his wife so that 

the boy would be able to marry his wife. 1st party also asked him to commit 

suicide  so  that  she  would  be  free  to  marry  her  boy  friend.  2nd party  had 

consumed poison to finish his life but his family members took him to Hospitals 

at Doboka, Nagaon and GMCH at Guwahati and somehow his life was saved by 

doctors.  The relative of the 2nd party filed Doboka Police Case no-252/2015 

U/S-143/109/306/511  of  IPC  against  the  1st party,  Kusu  Saha  and  other 

relatives  of  the  1st party  where  Kusu  Saha  was  forwarded  to  jail  and 

anticipatory bail prayer of other accused persons were rejected before Hon’ble 

Addl.  District  & Sessions  Judge,  Hojai.  2nd party  is  living in  a rented house, 

separately  from his  family  members at  the wishes of  his  wife,  still  his  wife 

refused to live a conjugal life with him. 2nd party and his accompanied persons 
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tried to bring 1st party and went to the house of the 1st party at Lanka and 

asked 1st party  to  start  a conjugal  married life  but 1st party  and her  family 

members misbehaved with them, abused them and she refused to come back 

with him. 

2nd party is a very poor person without any stable source of income and 

is a bike mechanic working in other’s garage. He has no financial capacity to 

pay separate maintenance to the 1st party. 2nd party is still ready and willing to 

bring the 1st party to his house and live with her. 1st party has filed multiple 

cases against him which has resulted in serious hardship and harassment and 

financial losses to him. Thus, he prayed to dismiss the case.

3) I have heard the submissions of the Ld. Counsel of both the sides. On 

behalf of the 1st party, Ld. Counsel submitted that the conduct of the 2nd party 

is to be seen. 2nd party admitted that the 1st party is his wife but there is no 

proof that he had ever inquired about the well being of the 1st party since a 

long time and also there is no proof that he had paid any maintenance for her 

livelihood. The monthly income of the 2nd party is about Rs.1,00,000/- and he 

has  a  motor  parts  shop  and  fabric  shop.  The  intention  of  the  2nd party  is 

disclosed from the cross examination portion of DW1/2nd party. It is surprising 

that he could not state his requisite monthly expenses. It is an admission that 

the 2nd party has RCC building and there is no proof that he is residing at a 

rented house, thus Ld. Counsel of the 1st party prayed that the 1st party may be 

allowed the monthly maintenance allowance @ Rs.10,000/- as prayed in the 

application. 

Ld. Counsel of the 2nd party submitted that the 1st party has failed to 

prove that the 2nd party had neglected and refused to live with the 1st party as 
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asserted by the 1st party. During cross examination PW1 deposed that she was 

provided  maintenance  before  she  started  living  in  her  parents’  house 

separately from the 2nd party. The 1st party failed to prove the fact that the 2nd 

party has auto mobile  parts  shop and any other shop. Such properties  and 

shop are to be proved with documentary evidences, 1st party failed to produce 

such documents as there is no shop of the 2nd party.  1st party has no proof with 

regard to other properties as PW1 herself admitted that such properties stand 

in  the name of  her  mother-in-law only.  2nd party  has  an old  ailing  mother 

whom he has to look after. PW2 admitted that the 2nd party is a mechanic and 

she also stated that mother of the 2nd party is sick and dependent of the 2nd 

party. 1st party has no proof of the torture or injury by the 2nd party. The case 

has been filed with a complete false story and the intention of the 1st party was 

not good which is reflected from the documents of stridhan articles where it 

was written that  as  and when the stridhan is  required the same are to  be 

returned to the 1st party. Usually no one thinks about living separately after 

marriage therefore writing such fact itself creates doubts about the willingness 

of the 1st party. 1st party has been living in her mother’s house only due to her 

extra-marital affair and not because of any torture and hence the prayer of the 

1st party is to be rejected. 

4) POINTS FOR DETERMINATION:-

After hearing both the sides and the averments made in the application 

and W/S by the parties, I am of the view that the following points are to be 

determined in the case-

i) Whether  the  1st party  has  been  sufficiently  neglected  by  the  

opposite/2nd party?
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ii) Whether or not, the 1st party being the wife of the 2nd party is entitled 

to get any allowance from the 2nd party?

iii)  If yes, what would be the appropriate amount/allowance for the 1st 

party?

5)       DISCUSSION, REASONS AND DECISION THEREON:-

To prove its case the 1st party examined a total of 02 (two) witnesses and 

the 2nd party had also adduced his evidences as DW1.

i) PW1----------Bijoya Bhumik/1st party,

ii) PW2----------Dipti Rani Purkayastha/mother of the 1st party,

iii) DW1---------Bantu Bhumik /2nd party.

6)  Firstly, let me discuss the Point No. (i) and (ii):-

  It  appears  from  the  written  statement  and  testimony  of  the  2nd 

party/DW1 that the 1st party is legally married wife of the 2nd party. Hence the 

above two points are to discussed and determined in the present case. 

PW1/1st party  and  PW2/mother  of  PW1  had  deposed  categorically 

stated that in the marriage, 1st party/PW1 brought  stridhans in the house of 

the 2nd party and started conjugal married life but immediately after 01(one) 

week of their marriage, 2nd party demanded unlawful money of Rs.2 lakhs from 

the  1st party.  Even  PW2  had  paid  an  amount  of  Rs.1,10,000/-  (in  three 

installments) to the 2nd party. PW1 deposed that her husband restrained her 

from talking over telephone with her mother and frequently, he used to assault 

her which caused her injury and sickness. He used to provide medicine to stop 
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her menstruation after injuring her. On 04-05-2015 her husband/2nd party had 

assaulted her  and confined her  in  a  room under  lock  condition.  Thereafter 

when she became seriously ill, he informed her mother to take her to hospital. 

Then her mother, brother-in-law/Biswajit Deb and uncle/Krishna Kanta Dutta 

came to her matrimonial  house and took her to doctor at  Lanka.  2nd party 

demanded an amount of Rs. 2 lakhs and agreed to take her back only, if he 

received the amount, otherwise he would marry another woman. 2nd party had 

refused to return her stridhan articles and threatened to sell it to other. Thus, 

1st party has been taking shelter in her mother’s house since the month of May, 

2015. 2nd party had neither enquired about her well being nor provided any 

maintenance to her till date. 

  It is seen that the evidence of the PW1 is supported and corroborated 

by PW2. The second party has failed to shake the evidences of PW1 and PW2 

and to bring out materials in his favour. They have not exaggerated during their 

evidences. Thus, I am of the view that the testimonies of PW1 and PW2 are 

cogent and reliable. 

The second party has no proof that his wife had extra-marital affair as 

asserted by him. He has also no proof that he was compelled to attempt to 

commit suicide. Mere filing of a criminal case against a person or persons is not 

sufficient to hold an opinion that the persons /accused are guilty. The 2nd party 

failed to submit the decision or finding of the criminal case filed by him in his 

favor. 2nd party has also no proof that he had ever tried to bring his wife back or 

enquired about her well being or provided any maintenance to his wife. Thus, I 

am  of  the  view  that  the  first  party  has  been  sufficiently  neglected  by  the 

second party. 
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The Section of 125(1) Cr.  P.  C. prescribes provision for an 

Order of maintenance for wives, children and parents only, which 

shows that-

If any person having sufficient means neglects or refuses to 

maintain-

a)   his wife, unable to maintain herself, or

b)   his  legitimate or  illegitimate child,  whether married or 

not, unable to maintain itself, or

c)  his  legitimate or  illegitimate child  (not  being a  married 

daughter),  who  has  attained  majority,  where  such  child  is,  by 

reason of any physical or mental abnormality or injury unable to 

maintain itself, or

d)   -----xxx.

                 A Magistrate of the first class may, upon proof of such neglect or 

refusal, order such person(s) to make a monthly allowance for the maintenance 

of  his  wife  or  such  child,  father  or  mother,  at  such  monthly  rate,  as  such 

Magistrate thinks fit, and to pay the same to such person as the magistrate may 

from time to time direct.

 In the present case, being a husband the 2nd party has moral as well 

legal obligation to provide maintenance to his wife. 2nd party has failed to show 

income of the 1st party. Hence, he is bound to pay maintenance in the present 

circumstances of the case. It is a case for maintenance allowance hence a strict 

proof is not necessary. 

 In the case, it is very much apparent from the evidences available with 

the  record  that  the  1st party  had  succeeded  to  prove  all  the  essential 
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ingredients of the section. Hence, in such a situation the 1st party is definitely 

entitled to get maintenance allowance. Thus, with the above discussed facts 

and  reasons,  I  have  come  to  conclusion  that  the  above  points  have  been 

decided in affirmative in favour of the 1st party.

7)    Now coming into the Point no.-(III) determination:-

  It  is  seen that 2nd party has some income, which appears from the 

evidences with the record. He is  a skilled labour,  a  bike mechanic,  which is 

apparent from the testimony of DW1. 1st party has failed to show the fact that 

the second party properties in his name. PW1 admitted that the house as well 

as property stands in the name of her mother-in-law. Hence, income of the 2nd 

party as Rs.1,00,000/- as asserted by the 1st party is not believable. 

2nd party  has  also  not  shown  his  income  properly.  He  could  have 

submitted some documentary evidence as well as ocular evidences with regard 

to his actual monthly income. He had definitely suppressed his actual income 

as he had neither enquired about the well being of the 1st party nor provided 

any maintenance to the 1st party since a long time. 1st party has no income and 

presently, she had to take shelter in her mother’s house.  1st party has shown 

her and her husband’s present social position. Generally no parents expect to 

take burden of  his/their  married daughter in  a patriarchal  society.  1 st party 

being the aggrieved/neglected dependent wife of  the 2nd party  is  definitely 

entitled to get maintenance for her social dignity and financial support. 

8)     The object of the maintenance proceeding is not to punish a person 

for  his  past  neglect,  but  to  prevent  vagrancy by compelling  those who can 

provide support to those who are unable to support herself/themselves and 
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who have a moral claim to support. The phrase "unable to maintain herself" 

would mean that means available to the deserted wife while she was living 

with her husband and would not take within itself the efforts made by the wife 

after desertion to survive somehow. 

   The Section 125 Cr. P. C. is a measure of social justice and is specially 

enacted  to  protect  women  and  children  as  referred  in  Ramesh  Chander 

Kaushal -V- Veena Kaushal :: (1978) 4 SCC 70 falls within constitutional sweep 

of Article 15 (3) reinforced by Article 39 of the Constitution of India. It is meant 

to achieve a social purpose. The object is to prevent vagrancy and destitution. 

It provides a speedy remedy for the supply of food, clothing and shelter to the 

deserted wife. It gives effect to fundamental rights and natural duties of a man 

to maintain his wife, children and parents when they are unable to maintain 

themselves. The aforesaid position was also highlighted in Savitaben Samabhai 

Bhatiya -V- State of Gujarat :: (2005) 3 SCC 636 ".  

Consequently, I have come to a conclusion that the maintenance amount 

of Rs.22,00/-per month for the 1st party will be justified. If the 2nd party keeps 

the 1st party in his house, then also he would definitely require such amount 

for the supply of food, clothing and shelter etc to his deserted wife. Hence,  I 

am of the view that the above allowance is reasonable and justified one in the 

present facts and circumstances of the case. The above point has been decided 

accordingly.

9)                                O - R - D - E – R

            In the light of the above discussed facts and findings, the 1st party is 

allowed the monthly maintenance allowance of Rs.22,00/-pm from the date of 



~ 11 ~

presentation  of  the  maintenance  application,  U/S-125 Cr.  P.  C.  until  further 

modification of the order. 

The 2nd Party shall have to pay the monthly maintenance allowance on or 

before the 10thday of every month to the 1st party or in the court positively. 

The Section-125 Cr. P. C. is a beneficial legislation hence as per the spirit of the 

Section, the maintenance has been granted from the date of the presentation 

of the application.

10)     The second party shall  have to bear a cost of Rs.2000/-for the case, 

which is to be paid to the 1st party.

Further,  the 2nd party is  directed to pay the balance arrear allowance 

with the cost within 3(three) months from today.

11)    A copy of the Final Order shall be given to the 1st party free of cost.

12)  The Final Order signed under my hand, seal with my court and delivered 

in the open court in presence of both the parties on 30-05-2016 at Sankardev 

Nagar, Hojai.

13)    The case is disposed of accordingly.

                                                                             (Mr. A. K. Basumatary)

                                                                                 S.D.J.M.(M), HOJAI.
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14) A P P E N D I X_

i) PW1----------Bijoya Bhumik/1st party,

ii) PW2----------Dipti Rani Purkayastha/mother of the 1st party,

iii) DW1---------Bantu Bhumik /2nd party.

                 (Ajoy Kr. Basumamatary, AJS)

                   S.D.J.M.(M), Hojai.

    *************************************************************

    


