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JUDGMENT

1. The instant proceeding has emanated from an application filed under Section 12 of 
the Protection of Woman from Domestic Violence Act, 2005, herein after called the 
“Act‟ by the aggrieved petitioner Jasmin Sultana against the Respondents.

2. Aggrieved’s case in brief as revealed from the petition is that the Aggrieved married 
Respondent  No.1 Mustaque Zakir  Hussain on 30/04/2010 at  the residence of  the 
Aggrieved  as  per  Islamic  rites.  The  marriage  was  duly  consummated  but  the 



Aggrieved  could  not  bear  any  child.  At  the  time  of  marriage,  the  family  of  the 
Aggrieved provided her with all the requisite Stridhan articles including jewelry. The 
Respondent No. 1 was an Asst. Manager at RITES and drew a salary of Rs. 60,000/ 
along with other allowances and owned 20 bighas of land at Hatimuria from where he 
earned  more  that  Rs.  200,000/  per  annum.  Respondent  No.  2  is  the  brother  of 
Respondent No. 1; Respondent No. 3 is the sister of Respondent No. 1. After around 
three months of  marriage,  the Respondent  No.  1 started mentally  and physically 
harassing  the  Aggrieved  for  no  apparent  reason.  Thereafter  all  the  Respondents 
started demanding Rs. 500,000/ from the family of the Aggrieved. Respondent No. 1 
continued to torture her unabated and subjected her to cruelty. The Respondents 
started  humiliating  the  Aggrieved  for  not  bearing  any  child.  On  22/04/11,  the 
Respondent No. 1 drove her out of the rented house at Amin Patty, Nagaon where 
the Respondent  No.  1  and the Aggrieved were staying after  their  marriage.  The 
petitioner then sought refuge in the house of her parents and has been staying there 
since. Several attempts were made by the family of the Aggrieved to reconcile the 
matter but the Respondents refused to relent. 

3. The Aggrieved  stated that  despite  her  best  efforts  she  had failed  to  restore  her 
matrimonial life and hence, she has filed the application under section 12 of the Act 
seeking: a) Protection order under section 18 of Protection of Women from Domestic 
Violence  Act,  2005  prohibiting  the  Respondents  from  committing  any  kind  of 
Domestic Violence upon the Aggrieved  b) A maintenance order u/s 20 (d) of the Act 
directing the respondents to pay Rs. 15,000/ per month to the Aggrieved c) providing 
Rs. 6,000/ as rent for the accommodation of the Aggrieved u/s 19 (f) d) A direction 
under sec 19(B) to the respondents to return all the articles of the Aggrieved e) An 
order  u/s  23 of  the Act  to pay a just  and reasonable compensation f)  An Order 
granting compensation to the tune of Rs. 10,00,000/ for the injuries, mental torture 
and emotional distress caused by the Respondents upon the Aggrieved g) any other 
relief which the Court deems fit  

4. The Respondents  appeared and filed  their  WS wherein  all  the allegations  of  the 
Aggrieved was denied and it was stated that the Aggrieved deserted the Respondent 
No. 1 without any rhyme and reason and that the Respondent No. 1 had sent a legal 
notice requesting the Aggrieved to resume the conjugal life and on the failure of the 
Aggrieved to fulfill the request, a Suit for Restitution bearing number 30/14 was filed 
at Morigaon Court which is pending in the said Court.

5.  Upon hearing and on perusal of record I have formulated the following point for 
determination-



(1) Whether  or  not,  the  petitioner  has  been  sufficiently  neglected  by  the 
Respondents and whether the Respondents subjected the aggrieved petitioner to 
domestic violence?

(2) Whether or not, the petitioner is entitled to get any reliefs from the respondents 
as prayed for? 

(3) If yes, what would be the appropriate reliefs/orders for the petitioner/aggrieved?

6. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1, 2 & 3:

7. Domestic  relationship  is  defined  under  Section  2(f)  of  the  Act  as  a  relationship 
between two persons who live or have, at any point of time, lived together in a 
shared household, when they are related by consanguinity, marriage or through a 
relationship in the nature of marriage, adoption or are family members living together 

as a joint family. 

8. Section 2(s) of the Act defines shared household as a household where the person 
aggrieved lives or at any stage has lived in a domestic relationship either singly or 
along with the respondent and includes such a household whether owned or tenanted 
either jointly by the aggrieved person and the respondent, or owned or tenanted by 
either of them in respect of which either the aggrieved person or the respondent or 
both jointly  or  singly have any right,  title,  interest  or equity and includes such a 
household which may belong to the joint family of which the respondent is a member,  
irrespective of whether the respondent or the aggrieved person has any right, title or 
interest in the shared household.  

9. To prove its case the aggrieved submitted written evidences of the Aggrieved herself, 
i.e;-  i)  PW1-Jasmin  Sultana/Aggrieved  and  her  brother  PW2-  Rezwan  Ahmed 
Choudhury. However PW2 did not come forward for his cross-examination and hence 
his evidence has not been considered in deciding the instant case. On the other hand, 
the  Respondents  submitted  evidence  of  DW1-  Mustaque  Zakir  Hussain  who  is 
Respondent No. 1, husband of the Aggrieved. 



10.In  her  evidence  PW1  stated  that she  married  Respondent  No.1  Mustaque  Zakir 
Hussain  on  30/04/2010  at  the  residence  of  the  PW1  as  per  Islamic  rites.  The 
marriage was duly consummated but the PW1 could not bear any child. At the time of 
marriage, the family of the PW1 provided her with all the requisite Stridhan articles 
including jewelry. The Respondent No. 1 was an Asst. Manager at RITES and drew a 
salary of Rs. 60,000/ along with other allowances and owned 20 bighas of land at 
Hatimuria from where he earned more that Rs. 200,000/ per annum. Respondent No. 
2 is the brother of Respondent No. 1; Respondent No. 3 is the sister of Respondent 
No. 1. After around three months of marriage, the Respondent No. 1 started mentally 
and  physically  harassing  the  PW1  for  no  apparent  reason.  Thereafter  all  the 
Respondents  started  demanding  Rs.  500,000/  from  the  family  of  the  PW1. 
Respondent No. 1 continued to torture her unabated and subjected her to cruelty. 
The Respondents started humiliating the PW1 for not bearing any child. On 22/04/11, 
the Respondent No. 1 drove her  out  of the rented house at Amin Patty,  Nagaon 
where the Respondent No. 1 and the PW1 were staying after their marriage. The 
PW1 then sought refuge in the house of her parents and has been staying there 
since. Several attempts were made by the family of PW1 to reconcile the matter but 
the Respondents refused to relent. PW1 stated that she was temporarily employed as 
an  Assistant  Computer  teacher  on  contract  basis  and  the  job  was  about  to  be 
terminated as the contract was about to end. She further stated that she had filed a 
case against Respondent No. 1 under sec 406 of IPC for getting back her articles 
which her family had given to her and the same was pending in this Court.

11.In her cross examination, PW1 stated that Respondent No. 3, Anisa Begum was the 
elder  sister  of  her  husband  and  she  was  married  around  30  years  prior  to  the 
marriage of PW1 and that she resided with her husband at Bordua. She stated that 
her  husband was posted at  Arunachal  Pradesh at  the time of  her  marriage.  She 
further stated that Respondent No. 2 who is her brother in law stays at Moirabari with 
his own family. PW1 admitted that she was working as a Computer Instructor and 
used to earn Rs. 8000/ per month under the Rajiv Gandhi Computer Literacy Program 
in a school on contractual basis but her contract had terminated. She denied the 
suggestion that her husband was not earning Rs. 60,000/ per month as salary and 
does not own land. She admitted that she had not submitted any documentary proof 
to substantiate her claim about the salary of her husband. She stated that there was 
no demand for money from her husband at the time of her marriage but the demand 
started after about 2-3 years of her marriage. She denied the suggestion that her 
husband did not demand Rs. 500,000/ from her and did not harass her. PW1 admitted 
that there was no conflict between her and the Respondents over her inability to 
conceive. She stated that she and her husband were residing in a rented house at 
Nagoan and the latter stayed there for 15-16 days after which he returned back to 
work. She stated that she stayed at the rented house for 7-8 months and returned to  
her father’s house in the absence of her husband. PW1 admitted that she had not 



filed any cash memos for the articles provided to her at the time of her marriage. She 
stated that  her  mother  in  law was suffering  from cancer.  She  admitted  that  her 
husband had filed a case for restitution of conjugal rights against her. She further 
admitted that her husband had sent money to her brother’s bank account but claimed 
that the money was paid in lieu of the money which she had paid him earlier. She 
denied  the  suggestion  that  her  husband  used  to  send  her  money  regularly.  She 
admitted that her husband had come to her house with some people twice to take 
her back but she had refused to return back. She stated that she would not return 
back to her husband even if he wishes to take her back. She denied the suggestion 
that she had lodged a false case and was deposing falsely.

12.DW,  Mustaque  Zakir  Hussain  is  the  Respondent  No.  1  and  the  Husband  of  the 
Aggrieved. In his evidence in chief, he denied all the allegations made out by the 
Aggrieved. He stated that after his marriage, the Aggrieved was not willing to stay at 
his native village and accordingly he took up a rented accommodation and started 
staying with the Aggrieved to fulfill her wish. He stated that the Aggrieved suddenly 
left him when he was absent from his house and went to her brother’s house at 
Jamunamukh without any reason and refused to return back to him. He later filed a 
suit bearing number TS 30/14 for Restitution of Conjugal against the Aggrieved. But 
despite his best efforts, she refused to return back to him. He stated that his mother  
was a cancer patient and substantial portion of his salary was used for her treatment. 
He stated that the Aggrieved was working as a Computer Teacher and was drawing a 
good salary to maintain herself. He stated that Respondent No. 2 and No. 3 were 
staying separately  with their  own families  and were totally  unconnected with his  
marital life. He stated that the Aggrieved through search warrant obtained from this 
court in CR case No. 106/14 u/s 498 (A)/406 IPC recovered her articles and a copy of 
the zimmanama  was submitted by Police to the Court on 12/12/15. DW admitted 
that his gross salary was around Rs. 60,000/ but stated that he had to spend Rs. 
15,000/ for his mother’s treatment every month, Rs. 9,000/ towards his house rent 
and there were other deductions towards his loan repayment and insurance money. 
He stated that he was a patient of hyper tension and he had to spend a substantial 
amount of salary for his own treatment.

13.In his cross examination, DW stated that he is employed as an Engineer in RITES and 
currently posted at Puri, Orissa, He stated that initially he and the Aggrieved stayed 
at Tawang, Arunachal Pradesh for  three months as he was posted there.  On the 
occasion of Id-Ul-Zuha, he and the Aggrieved had come to Moirabari to their paternal  
house but her brother Rizwan Ahmed came to their house and took her back to her 
paternal house at Jamunamukh. Thereafter, the Aggrieved refused to return back. 
DW however admitted that he and the Aggrieved stayed together for about one week 
at a rented house at Nagaon but then the Aggrieved left him with her belongings in  
his absence and went to her parental house never to return. He stated that the goods 



and articles brought by the Aggrieved at the time of their marriage were taken back 
by the Aggrieved with the help of police. He stated that the Aggrieved is a B.Sc  
Degree holder. He stated that he wished to take her back.

14.In analyzing the evidence of both the parties, it is seen that both sides have adduced 
a single witness each, i.e. the Aggrieved wife on one side and the husband on the 
other. In the absence of any other witnesses, naturally, the decision of the whole case 
is based on the word of Aggrieved against the word of the Respondent No. 1 who is 
the husband in this case. The burden of proof lies with the Aggrieved to establish her 
allegations. The Aggrieved had filed this instant case seeking relief from her husband, 
Respondent No. 1 and her brother in law, Mustaque Mutahir Hussain, Respondent No. 
2 and sister in law, Anisa Hussain, Respondent No. 3. They have all been accused of 
subjecting  the  Aggrieved  to  domestic  violence.  However,  the  Aggrieved  had  not 
brought out any specific allegations against Respondent No. 2 and Respondent No. 3. 
As per the admission of the Aggrieved in her cross examination, Respondent No. 2 
was staying separately with his own family at Moirabari and Respondent No. 3 who 
was married around 30 years prior to the marriage of the Aggrieved was staying at 
Bordua whit her own family. There is no mention of the said Respondents living in a 
‘shared household’. In fact, the Aggrieved clearly mentions that she and her husband 
were staying at Arunachal Pradesh at the time of their marriage and later stayed at 
Nagoan in a rented house. So, there appears no reason to believe that Respondent 
No.  2  and  Respondent  No.  3  had  any  occasion  to  share  the  household  of  the 
Aggrieved and inflict domestic violence upon her. It appears that Respondent No. 2 
and 3 were impleaded in a vexatious manner primarily to harass them. The Aggrieved 
had alleged that she was mentally and physically harassed since three months in to 
her marriage with a demand of Rs. 500,000/ and on her inability to pay the same she 
was tortured and on 22/04/11, Respondent No. 1 chased her out of the rented house 
at Nagaon and since then he did not enquire about her and pay her any maintenance. 
The Aggrieved had failed to produce any medical documents to prove any injuries 
caused upon her. On the other hand, she had very surprisingly admitted in her cross 
examination  that  she  had  left  the  rented  house  at  Nagoan  in  the  absence  of 
Respondent No. 1 and come to stay with her parents. So the whole allegation of 
Respondent No. 1 driving her out of the matrimonial house had also been proved to 
be false since the latter was not even present when the Aggrieved decided to go 
leave the house at Nagoan. The Aggrieved had also stated in her Petition as well as 
evidence in chief that the Respondents used to harass her and taunt her for not being 
able to bear any child. However, in her cross examination, Aggrieved admitted that 
there was no conflict with the Respondents owing to the lack of children. This is 
another allegation that has fallen flat on its face. The Aggrieved had further prayed 
for directing the Respondents to return all the articles listed in the Petition which was 
provided to her by her family at the time of her marriage. However, Respondent No. 1 
in his evidence had clearly stated that the Aggrieved through search warrant obtained 



from this court in CR case No. 106/14 u/s 498 (A)/406 IPC recovered her articles and 
a copy of the zimmanama  was submitted by Police to the Court on 12/12/15. This 
fact had not been disputed by the Aggrieved side in the cross examination of DW. I 
have also perused the said zimmanama which reveals that the articles were recovered 
and received by the Aggrieved. The Aggrieved had stated that the Respondent No. 1 
had not paid any money to her since her separation but she admitted that he had 
paid a substantial amount to her brother’s account but had claimed that the money 
was a repayment of the money she had lent the Respondent No. 1 earlier. This fact 
was not mentioned in the Petition and neither was it mentioned in her evidence in 
chief. Moreover, since the Aggrieved had claimed that she did not have any income of 
her own during her marriage, question would naturally arise as to from which source 
she had lent  the Respondent  1 any money.  The Aggrieved had claimed that  the 
Respondent 1 had never enquired about her or made any efforts to sort out their 
difference. She stated that despite efforts by her family members to reconcile the 
differences, Respondent 1 did not pay any heed. However, as it turns out from her 
own admission in her cross examination, Respondent 1 had on two occasions visited 
her at her parental house along with other people but it was the Aggrieved who had 
refused to return back. Respondent 1 had in his evidence stated that he has filed a 
suit  bearing number TS 30/14 for restitution of conjugal rights to bring back the 
Aggrieved, a fact not disputed by the latter. Respondent 1 had further stated in his 
evidence that he wished to take back the Aggrieved and start life afresh with her but 
the  Aggrieved  had  categorically  stated  that  she  would  not  return  back  to  the 
Respondent 1 even if he wished to take her back with him. 

15.The Section-20, 19 and 22 of the Protection of Women From Domestic Violence Act, 
2005 prescribes the provisions of Monetary relief/allowance on the ground of  her 
medical expenses, food, clothes, other basic expenses etc. and also for an Order of 
her residence along with Compensation order for her mental agonies, physical torture 
etc.  respectively.  The  object  of  the provisions  is  a measure  of  social  justice  and 
specially enacted to protect all the aggrieved women/partner of sharing household 
etc. as case may be. In this instant case, it is very much apparent from the evidences 
available with the records that the aggrieved had failed to prove all the essential  
ingredients of the section. However, a compassionate view of the whole matter has to 
be taken and the situation must be considered in its entirety. I am of the considered  
opinion that no wife would seek to stay separately from her husband without a just 
and sufficient reason. In this case the Aggrieved is well aware that her future is dark 
and insecure on account of her separation from the Respondent 1. However, she has 
insisted that she would never want to return back to her husband. Whatever the 
cause may be, the relationship has deteriorated beyond the point of redemption. The 
Aggrieved had not filed any application under section 125 of Cr. P. C. Though the 



Aggrieved had stated that she worked as a Computer Instructor in a School on a 
contractual basis and was drawing Rs. 8000/ as monthly salary, however she had also 
stated that the contract had expired and her job was terminated. Respondent No. 1 is 
employed as an Engineer and by his own admission is drawing a net salary of Rs. 
60,000/ per month but as admitted by both the parties, he has to take care of the 
medical expenses of his mother who is a cancer patient. The Aggrieved on the other 
hand is qualified enough to find a job and take care of herself. However, I have taken 
a  compassionate view and also  considered the fact  that  the mental  state  of  the 
Aggrieved might not be sound enough for her to seek a job and to work at present. 

ORDER

1. Accordingly with the above discussed facts and reasons, I have come to conclusion that 
all the points have been decided in negative as against the aggrieved. However, keeping 
in mind the fact that Aggrieved has no source of income at present and the fact that she 
is not receiving any maintenance amount vide any other order, I deem it prudent to 
direct the Respondent No. 1 to pay a monthly maintenance amount of Rs. 5,000/ to the 
Aggrieved, keeping in mind the social position of the former. 

2. Furnish a copy of the final order to the aggrieved/petitioner free of cost and also send a 
copy  of  the  same  to  the  O/C  of  the  police  station  concerned  for  information  and 
compliance as per law.

3. The case is disposed of on contest without costs accordingly. Furnish a free copy to the 
Petitioner.

The Judgment is delivered and the operative part is read out in open court. Given under 
my hand and the seal of this court on this the 14th day of October, 2016 at Hojai.

Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PETITIONER:

           PW1                                        JASMIN SULTANA

WITNESS FOR THE RESPONDENT:                        

           DW1                                        MUSTAQUE ZAKIR HUSSAIN


