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IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, HOJAI.

G.R.Case No – 1345/2013.

                                                     U/s. 341/323/34 I.P.C.

STATE

   Vs.

RAJESH BISWAS.

DILIP BISWAS.

............. Accused Persons.

PRESENT: SHARIFUDDIN AHMED PATHAN, A.J.S.

Judicial Magistrate, First Class,

Hojai.

For the Prosecution : Learned A.P.P.

For the Defence :  M. Ali. Ld. Advocate.

Offence Explained On : 07/12/13.

Evidence recorded on : 20/05/14, 02/07/14, 02/09/14, 18/12/14, 

16/02/15.

Argument heard on : 21/08/15, 19/09/15.

Judgment delivered on : 01/10/2015.

JUDGMENT.

1. This  is  a  case  u/s  341/323/34  IPC  wherein  the  informant-  Koton 

Biswas has alleged wrongful restraint and assault causing simple injuries 

by the accused persons.

2. The prosecution story in brief is that on 04/08/2013, at about 06:00 

P.M, the accused persons obstructed the informant near his house and 

assaulted  him with  a  wooden  batam and  he  sustained  injuries  on  his 

waist, hand, head and eyes.  

3. The informant lodged an Ejahar at Hojai P.S which was registered as 

Hojai  P.S Case No-  341/2013 u/s 341/325/34 IPC and investigation was 

conducted by the I/O.  

4. On the basis  of  the ‘Ejahar’  police  started investigation and after 

completion  of  investigation  the  police  found  sufficient  materials  and 

submitted  charge-sheet  against  the  accused  persons  U/s-  341/323/34 

I.P.C. vide Charge-Sheet No. 98/2013 dated 26/08/2013.

5. On  submission  of  the  charge-sheet,  cognizance  of  offence  U/s. 

341/323/34 I.P.C, was taken against the accused persons and process was 

issued against the accused persons. During trial copy was furnished to the 

accused  persons.  Finding  Prima-facie  materials  to  presume  that  the 

accused persons have committed offences punishable U/s - 341/323/34 

I.P.C,  the  particulars  under  the  aforesaid  sections  was  read  over  and 

explained to the accused persons, to which they pleaded not guilty and 

claimed to be tried. 
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6. In  the course of  hearing the prosecution examined five witnesses 

including the Informant and the investigating officer.  The accused were 

examined U/s 313 Cr.P.C. Moreover, defence side declined to adduce any 

evidence.

7. Points for determination:-  

i. Whether the accused persons acting in pursuance of 

their  common intention had on 04/08/2013 at about 

06:00  P.M,  wrongfully  restrained  the  victim-  Koton 

Biswas  near  his  house  and  thereby  committed  the 

offences punishable U/s. 341/34 I.P.C?

ii. Whether the accused persons acting in pursuance of 

their  common intention had on 04/08/2013 at about 

06:00 P.M,  voluntarily  assaulted the Informant/victim 

and  inflicted  simple  injuries  on  his  body  and 

committed the offences punishable U/s. 323/34 I.P.C?

8. Discussion, Decision and Reasons thereof:-   

Heard arguments of both sides. Perused the Case Record. For 

the sake of  convenience all  the points  for  determination framed 

above are taken up together for discussion. Let the now put forth 

evidence on record in order to arrive at a finding on the points for 

determination. 

9. The informant – Koton Biswas has been examined as P.W.1. The 

informant has specifically stated in his evidence as P.W.1 that the 

incident  happened  about  11  months  back  (as  on  20/05/14)  at 

about 6 PM. He stated that he had an argument with the accused 

persons in his agricultural field at about 5 PM and on the same 

day at about 6 PM while he was returning home from the field and 

reached the road, the accused persons who were standing there, 

surrounded him and assaulted him with a wooden stick  on his 

head,  legs  and  based  and  that  he  fell  down  and  the  accused 

continued to assault him. He has stated further that he then ran 

from the spot and took shelter in the house of Amir Ali, but as it 

was the month of Ramzaan no one was present in his house and 

the accused assaulted him in his house as well. He has stated that 

he  went  to  the  P.S  and was  taken  to  the  hospital  for  medical 

checkup by the police. He has also stated that he had verbally 

intimated  the  police  on  the  date  of  incident  and  after  his 

treatment was done, he lodged the case after 3 to 4 days of the 

incident.

10. During  his  cross-examination,  the  P.W.1  has  stated  that  the 

accused persons own agricultural lands near his shop and that the 
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argument was to be a petty issue involving digging of the land 

and that there was no one else present on the spot at that time. 

He stated that he had a cut injury on his head and there was 

bleeding and his clothes were stained with blood and that he went 

to the police station in an injured state and bloodstained clothes. 

He stated further that about 50 persons had gathered on the spot 

on hearing his shouts and that those persons were from his village 

and  that  he  does  not  remember  their  names.  He  has  stated 

further that he was admitted in Hojai Government hospital for two 

days. He has denied the suggestion that he did not state before 

the police that as a result of the assault, he had a cut injury on his 

head and ran of the house of Amir Ali and he was assaulted there 

as well. 

11. Motilal Biswas has been examined as P.W.2. He has stated that the 

incident happened about one year back (as on 02/07/14) at about 

5:30  PM,  wherein,  while  the  informant  was  returning  from  his 

fields  and  when  the  informant  reached  the  house  of  Rajesh 

Biswas, both the accused persons assaulted him with a wooden 

stick (batam) and he sustained a deep cut injury on his head and 

sustained other injuries and also that he was bleeding. He has 

stated  that  he  was  walking  behind  the  Informant  and  that  he 

came asking what had happened and as he reached the spot, the 

accused went inside their house. He has stated further that he 

alongwith Upananda Biswas and Ashu Biswas took the informant 

to the Hojai police station and the police sent him for treatment to 

the hospital. 

12. During  his  cross-examination,  the  P.W.2  has  stated  that  the 

incident happened at about a distance of 20 – 30 nol” distance 

from him. He has denied the submission that  he did not state 

before  the  Police  that  both  the  accused  had  assaulted  the 

informant in front of the house of Rajesh Biswas with a wooden 

stick (batam) and he had sustained cut injuries on his head and 

that he along with Ashu, and Upanada had taken the informant to 

the  police  station.  He  has  admitted  that  the  informant  is  his 

paternal uncle’s son.

13. Bijoy Biswas has been examined as P.W.3. The P.W.3 has stated 

that the incident happened in the year 2013 at about 5:30 PM, 

wherein, there was an argument between the informant and the 

accused persons initially in the field and later on, on the road near 

the accused – Rajesh Biswas’ house. He has also stated that there 

was pushing and shoving between both sides and that he along 

with Karna Biswas came to the spot and send both sides away. He 

Sharif Uddin Ahmed Pathan.                                             GR-1345/2013

Judicial Magistrate First Class.
Hojai. Page 3



4

has stated further that there was an incident in the year 2012 in 

which the informant had assaulted the accused Rajesh Biswas’ 

father and he died after a few days. 

14. During his cross-examination, the P.W.3 has stated that there was 

an enmity between both the sides. He has also stated that when 

he reached, Motilal Biswas was not present on the spot and that 

he had already left after abusing. He has also stated that there 

was  no  assault  between  both  sides  and  only  argument  and 

pushing took place and no one was injured.

15. Mrinmoy Kumar Bora, the medical officer has been examined as 

P.W.4. He has stated that on 4/08/13 he was working as a medical 

officer at Hojai  FRU and on that day at about 7:40 PM he had 

examined – Koton Biswas on police requisition and the victim was 

brought and identified by Constable  –  Someswar Kalita  and he 

found lacerated wound on the right parietal region of the skull, 

involving scalp only, measuring 2 cm. He has stated that he had 

advised  CT scan  of  the  victim and opined that  the  injury  was 

caused by blunt object and was simple in nature.

16. During his cross-examination, the P.W.4 has stated that he has not 

mentioned the case reference number in the medical report which 

has been marked as exhibit – 2. He has stated that there was no 

other injury in the body of the victim and also that he did not 

receive the CT scan report later. The P.W.4 has also stated that the 

injury sustained by the victim can be caused by falling on hard 

surfaces or on being hit against the wall. 

17. S.I  Nipen Saikia,  the investigating officer of this case has been 

examined as P.W.5. The P.W.5 has stated that on 20/08/13 he was 

working as an attached officer at Hojai P.S and on that day the 

informant – Koton Biswas had filed a case at Hojai  P.S and the 

same  was  registered  as  Hojai  P.S  case  number  341/13  U/s- 

341/325/34 and the charge of investigation was handed over to 

him. He has stated that on taking charge he visited the place of 

occurrence,  drew  the  sketch  map,  recorded  statement  of 

witnesses  and  also  collected  the  medical  report  and  on 

completion of investigation he filed the chargesheet against the 

accused persons under section – 341/323/34 IPC vide chargesheet 

number – 98/13 dated 26/8/13.

18. During his cross-examination, the P.W.5 has stated that the date 

of occurrence as per as the Ejahar is 04/08/13 and the case was 

registered on 20/8/13. The P.W.5 has admitted that he did not see 

is that wooden stick (batam) with which the victim was allegedly 

assaulted. He has admitted that as per the medical report, the 
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victim was examined on 04/08/13 and he was escorted by a home 

guard, but no case was registered on 04/08/13. He has also stated 

that as there were no bloodstained clothes, he did not seize any. 

The P.W.5 has also admitted that the P.W.1 did not state before 

him that he had sustained cut injury on his head resulting from 

the beating and that he had taken shelter in the hose of Amir Ali 

and was assaulted there as well. He has also admitted that the 

P.W.2  did  not  state  before him that  the accused assaulted  the 

victim with a wooden stick in front of the house of Rajesh Biswas 

and he had sustained cut injuries on his head.

19. From the evidence recorded above, it is seen that there are two 

eyewitnesses  to  the  alleged  incident  apart  from  the 

informant/victim and they are the P.W.2 and P.W.3. The P.W.2 and 

the P.W.3 have however deposed contradictory to  one another. 

The P.W.3 has stated that there was only an argument between 

the informant and the accused persons and some pushing and 

shoving took place and further that there was no assault or injury 

to either of the sides. The P.W.2 on the other hand has stated that 

that the accused persons had assaulted the victim with a wooden 

stick and that he had sustained injuries in the incident.

20. The P.W.1 was the informant/victim of this case has stated that 

about 50 persons from his village had gathered on the spot on 

hearing his shouts, but he has not mentioned the name of the 

P.W.2 who is his cousin amongst the persons who had reached the 

spot. The P.W.2 has stated that he was at a distance of 20 – 30 

nol’ from the spot where the incident happened, but he has not 

stated that he made any efforts to save the victim. The P.W.2 has 

stated that as he reached the spot and asked what had happened 

the accused went inside their house. He has not mentioned the 

fact that the victim had ran to the house of Amir Ali and he was 

assaulted  there  as  well,  as  has  been  claimed  by  the  victim 

himself.  If  the  P.W.2  was  present  on  the  spot  she  must  have 

naturally seen the victim run to the house of Amir Ali, but he has 

not alluded to any such happening on the spot. The P.W.1 on the 

other hand has strenuously stated that he had actually run to the 

hose of Amir Ali and was beaten there is very. Either of these two 

versions of the incident has to be true as both are contradictory to 

one another. The P.W.1 has stated that the incident extended to 

the house of Amir Ali and the P.W.2 has stated that the incident 

happened on the road and as he reached the accused went inside 

the house. If the evidence of the P.W.3 is to be believed it is seen 

that  there  was  only  an  argument  between  both  sides  and  no 
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assault as has been claimed by the informant/victim had taken 

place.

21. There are also vital omissions made by the P.W.1 and P.W.2 at the 

time  of  giving  statement  of  the  police.  The  P.W.1  has  not 

mentioned  in  this  statement  made  u/s-161  Cr.P.C  that  he  had 

sustained cut injury on his head resulting from the beating and 

that  he  had  taken  shelter  in  the  house  of  Amir  Ali  and  was 

assaulted  there  as  well  and  the  P.W.2  did  not  state  that  the 

accused had assaulted the victim with a wooden stick in front of 

the house of Rajesh Biswas and he had sustained cut injuries on 

his head. The omissions are vital and relate to the most important 

part  of  the incident that  had happened and as the statements 

made to the police donot reflect the aforesaid parts, they will be 

considered as improvement upon their previous statements.

22. There is also a delay of 16 days in the filing of this case and the 

same has been mentioned in the Ejahar to have been caused by 

the  time  spent  in  the  treatment  of  the  victim.  Though  the 

informant has stated in his evidence as P.W.1 that there was delay 

of 3 – 4 days in the filing of the case as he was under treatment, 

the  record  reveals  that  the  delay  was  of  16  days.  The  injury 

sustained by the victim was simple and hence it does not explain 

the unnatural delay of 16 days in filing this case. The victim was 

examined on 04/08/2013 by the medical officer but it has been 

admitted by the investigating officer that until 20/08/2013 no case 

had been filed at the police station. The IO has failed to explain 

how the home guard could have escorted the victim without filing 

a formal Ejahar. This is a lacuna in the prosecution case and the 

same has  not  been cleared  by the investigating  officer  of  this 

case. The delay in this case is a long one and is not justified by 

the injury sustained by the victim which was a minor injury and 

did  not  require  16  days  of  treatment.  There  is  admittedly  a 

previous enmity between both sides and in the backdrop of the 

previous enmity, the delay in filing this case is quite detrimental 

to the case of the prosecution. Delay in all the cases is not fatal 

but in this case, the delay in the backdrop of the previous enmity 

between both sides and the inconsistency in the evidence of the 

prosecution witnesses renders it fatal.

23. In view of the above, keeping in mind the long delay in the filing 

of  this  case  and  the  inconsistencies  in  the  evidence  of  the 

prosecution  witnesses,  a  shadow  of  doubt  is  cast  on  the 

prosecution  story  and  the  same  entitles  the  accused  to  be 

acquitted from the allegations labelled against them, being given 
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the benefit of doubt. The prosecution has failed to prove its case 

beyond reasonable doubt against the accused persons.  

ORDER

Hence considering the above discussions, the accused persons are 

found not  guilty  of  the alleged crimes and they  are  accordingly 

acquitted.  

24. Pronounced by me in this open Court, this 01st day of October, 2015 

and given under my hand and seal of this Court.            

Sharif Uddin Ahmed Pathan

Judicial Magistrate, First Class.
 Hojai, Nagaon.
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APPENDIX

PROSECUTION EXHIBITS 

1. Exhibit-1 : Ejahar.
2. Exhibit-1(1) :Signature of the Informant.
3. Exhibit-2 : Medical report.
4. Ext-2(1) :  Signature  of  the  Medical 

Officer.
5. Exhibit – 3 : Sketch map.
6. Exhibit – 3(1) : Signature of the I/O.
7. Exhibit – 4 : Charge sheet.
8. Exhibit – 4(1) : Signature of the I/O

DEFENCE EXHIBITS

 None.

PROSECUTION WITNESSES

1. Koton Biswas.
2. Motilal Biswas.
3. Bijoy Biswas.
4. Mrinmoy Kumar Bora.
5. S.I. Nipen Saikia.

DEFENCE WITNESSES

NONE

f
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