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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in  Charge  of  the  Lanka  Police  Station  by  the  informant  Sri.  Thakurmoni  Biswas  on 
23/11/08 to the effect that on 18/11/08 at about 12.55 am, the son of the informant, 
victim  Tapan Biswas was returning home from Shankardev Nagar High School when he 
was hit by a speeding motor cycle bearing No. AS-25/1704 in front of the A. S. E. B. 
Office. The victim sustained grievous injuries and he was rushed to Lanka PHC from 
where  he  was  referred  to  Guwahati  Neurological  Hospital  where  he  underwent 
treatment. 

2. The police upon receipt of the ejahar registered Lanka Police Station case no. 178/2008 
under sections 279/338 IPC and started investigation in the case. After completion of 
the investigation the police submitted chargesheet against the accused, Debojit  Bora 
under sec 279/338 IPC.



3. The accused was called upon to enter trial and after causing his appearance the copies 
of the relevant documents were furnished to the accused. Upon hearing and on perusal  
of record, particulars of offence under section 279/338 IPC was read over and explained 
to the accused to which he pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined four witnesses including the informant; 
whereas the defense did not adduce any evidence.

5. The defense case is of total denial as is evident from the statement of the accused 
recorded under section 313 of Cr. P. C.

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused person; as such the accused 
person needs to be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether  the  accused  had  on  18/11/08  at  around  12.55  a.m.  driven  his 
motorbike bearing Regd. No. No. AS-25/1704 near A. S. E. B Office, Shankardev 
Nagar in a manner so rash or negligent on a public place so as to endanger 
human life and thereby committed offense punishable under Sec 279 IPC?

(2)Whether  the  accused  had  on  18/11/08  at  around  12.55  a.m.  driven  his 
motorbike bearing Regd. No. No. AS-25/1704 near A. S. E. B Office, Shankardev 
Nagar in a manner so rash or negligent and had grievous injury to the victim 
Tapan Biswas and thereby committed offense punishable under Sec 338 IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 & 2:

9. I have clubbed both the points together to arrive at a definite conclusion.

10.The prosecution has examined four witnesses in support of its case whereas the defense 
had adduced none. 



11.PW1, Swapan Sarkar stated that he did not know the informant or the accused. He 
stated that the incident occurred in front of his shop. He stated that on hearing the 
sound of the accident, he reached the spot and saw a person injured who was later  
taken to the Hospital. He stated that he had reached the spot after the accident had 
taken place.

12.In his cross examination, PW1 stated that he had not witnessed the accident and did not 
know how it was caused. 

13.The PW2, Thakurmoni Biswas is the informant who is also the father of the victim. In his 
deposition PW1 stated that he did not know the accused. On the date of occurrence at  
about 12.55 am, the son of the informant, victim Tapan Biswas was returning home 
from Shankardev Nagar High School when he was hit by a speeding motor cycle bearing 
No. AS-25/1704 from behind. He stated that at that time he was in the Lanka vegetable 
market. He was informed of the accident by his grandson Debasish Biswas. He reached 
the spot and took his son to Lanka Hospital from where he was referred to Guwahati 
where he underwent surgery in the head. Exhibit 1 being the ejahar and Exhibit 1(1) 
being his signature was proved.

14.In his cross examination PW2 stated that the ejahar was written by one Sanjib Das and 
he had mentioned the number of the offending vehicle after hearing it from the people. 
He further stated that the ejahar was lodged after around ten days of the accident as he 
was busy at Guwahati with the treatment of his son. 

15.PW3, Kesab Bora stated that he did not know either the informant or the accused. He 
stated that he did not know anything about the incident. He had neither witnessed the 
accident nor did he visit the place of occurrence.

16.The Court then called the victim Tapan Biswas as Court Witness (CW1) to adduce his 
evidence.

17.CW1, Tapan Biswas stated that on the date of the incident he was going home from 
Shankardev Nagar High School, he was hit by the motorcycle driven by the accused 
Debojit and he fell down. He sustained injury to his head. He stated that he was taken 
to Lanka PHC and from there to HAMM Hospital and later he was referred to G. N. R. C.,  
Guwahati where he underwent brain operation. He stated that he stayed in the hospital 
for about one month and the police questioned him after about one month.



18.In his cross examination, CW1 denied the suggestion that he had not mentioned in his 
statement before police that he was hit by the motorcycle driven by accused Debojit. He  
further denied the suggestion that that the accident was not caused by the accused 
hitting him with his motorcycle.

19.Now in arriving at a decision I have closely scrutinized the deposition of all the PWs.  
PW1, PW2 and PW3 had admitted that they had not witnessed the incident. PW2 who is  
the informant had stated that he had reached the spot only after being informed about 
the accident and in his ejahar he had stated the registration number only on the basis of  
what he had been told by the other people. The Prosecution had not produced any 
witness  who could  have identified  the number of  the motorcycle  and had seen the 
accident happen. CW1 who is the victim had incriminated the accused and stated that 
he was injured as a result of the bike driven by the accused hitting him. Admittedly, the 
victim was grievously injured in the accident and he had identified the accused as being 
the driver  of  the motorbike with which the victim had collided,  but  nowhere in  his 
deposition had the victim stated that the accused had driven the motorcycle rashly or 
negligently or at what approximate speed the motorcycle was being driven. To attract 
prosecution under sec 279 and 338 of IPC, it is not merely sufficient to identify the 
accused as being the driver of the vehicle which had caused the accident. It must be 
sufficiently proved that the driving of the accused was rash and negligent and that had 
resulted in  the grievous injury to the victim.  On most  occasions in  such cases,  the 
question of contributory negligence of the victim also comes in to the picture. 
 

20.DECISION:   The  evidence  adduced  by the Prosecution  has  been found  wanting  and 
clearly insufficient to bring home the charges against the accused. None of the PWs 
except  the  victim  have  incriminated  the  accused  in  any  manner.  There  are  no 
eyewitnesses to the accident and the victim himself had failed to prove that the act of  
the  accused  was  rash  or  negligent.  As  such  both  the  points  for  determination  are 
answered in negative, in favour of the accused.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has not been able to prove the charge against the accused person; as 
such the accused Debojit Borah is held not guilty of the charge under sections 279/338 
IPC and acquitted.

2. The bailbond of the accused stands extended for a period of six months.

3. The case is disposed of on contest without cost.

          Given under my hand and the seal of this court on this the 2nd day ofSeptember, 2016 
at Hojai.



Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.

APPENDIX

Witness for the Prosecution:

1.1. PW1                     Sapan Sarkar

1.2. PW2                     Thakurmoni Biswas

1.3. PW3                     Kesab Bora

1.4. CW1                     Tapan Biswas

Witness for the defense:                        None

Exhibits:

Exhibit 1             Ejahar

Exhibit 1(1)        Signature of Pw2


