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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in Charge of the Lanka Police Station by the informant Md. Zamal Uddin on 07/05/07 to 
the effect that on the night of 06/05/07 accused Alauddin and Tawarz Ali had stolen four 
cows from someone and had tied the cows in the house of Jonab Ali, Nawab Ali and 
Chand Ali.

2. The police upon receipt of the ejahar registered Lanka Police Station case no. 65/2007 
under sections 379/411 IPC and started investigation in the case. After completion of 
the  investigation  the  police  submitted  chargesheet  against  the  accused,  Alauddin, 
Tawarz Ali, Jonab Ali, Nawab Ali and Chand Ali under sec 379/411 IPC.

3. The accused persons were called upon to enter trial and upon their appearances the 
copies of the relevant documents were furnished to the accused persons. Upon hearing 



and on perusal of record, formal charge against the accused under section 379/411/34 
IPC were framed and the said charge were read over and explained to the accused 
persons to which they pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined five witnesses including the informant; 
whereas the defence did not adduce any evidence.

5. The defence case is of total denial  as is evident from the statement of the accused 
persons, recorded under section 313 CrPC. The accused Jonab Ali admitted that cows 
were recovered from his house but stated that he had tied them as they had entered 
into his paddy field and were eating away his paddy and that he had no idea as to 
whom they belonged. 

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused person; as such the accused 
persons needs to be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused persons had on the night of 06/05/07, in furtherance of 
their  common  intention  committed  theft  of  four  cows  belonging  to  some 
unknown  person  and  thereby  committed  offence  punishable  under  section 
379/34 IPC?

(2)Whether the accused persons had on the night of 06/05/07, in furtherance of 
their common intention retained the stolen cows knowing them to be stolen and 
thereby committed offence punishable under section 411/34 IPC

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION 1 & 2:

9. The prosecution has examined five witnesses in support of its case whereas the defence 
had adduced none. 

10.The PW1, Jamal Uddin is the informant. He deposed that on the night of occurrence four 
cows were stolen from his village. He stated that he was the Secretary of the Village 



Protection Force. He stated that police was informed and cows were recovered from the 
houses of Nawab Ali and Chand Ali. One of the owners of the cows came and took one 
cow. He further deposed that Nawab Ali and Chand Ali are good people and are not 
thieves. He admitted that he did not know who had committed the theft. Exhibit 1 which 
is the ejahar was proved by PW1. He further proved his signature in Exhibit 2 which is 
the seizure list.

11.In his cross examination he stated that the police handed him the custody of the cows 
since no owners could be found. Later one owner came and took one cow. He further 
feigned ignorance as to how the cows had reached the house of Chand Ali and Nawab 
Ali and who had brought them. He added that the accused persons were arrested 
merely on suspicion.

12.PW2, Moina Miya is also a co-villager of the informant. He stated that on the night of the 
incident, PW1 came to his house and informed him that S.I. Bipin Nath had called him 
and they went to the house of Jonab Ali and recovered two cows and one cow from the 
house of Nawab Ali. The cows were handed over to the informant and the police asked 
the informant to lodge a case which the latter complied. Exhibit 2 , Exhibit 3 and Exhibit 
4 are seizure lists where PW2 had signed as seizure witness.

13.In his cross examination PW2 categorically stated that he did not know who had 
committed the theft. He stated that one cow was taken by its owner while one was 
handed over to accused Jonab Ali since it belonged to him. Two cows were handed over 
to one Jamal. He also stated that police had arrested the accused on suspicion.

14.PW3, Abdul Khaleque is also a local resident of the village. He testified that on the date 
of occurrence, four cows had entered into the paddy field belonging to the accused 
Jonab Ali and he had tied the cows in his shed. At night the police had come and seized 
the cows. He had signed on Exhibit 2, 3 and 4 as seizure witness. 

15.In his cross examination, PW3 admitted that he did not know who had committed the 
theft and to whom the cows belonged.

16.PW4, Suruj Ali stated that on the night of the incident, the police had picked him up 
along with Jamal, Khaleque and Moina Miya and took them to the house of Jonab Ali 
from where four cows were recovered and he was made to sign on the seizure list as a 
witness. He also stated that the cows had entered the paddy field of Jonab Ali and had 
eaten his crops and so Jonab Ali had tied them. 

17.In his cross examination PW4 stated that he did not know to whom the cows belonged. 
He further admitted that he did not know the contents of the seizure list where he had 
signed.

18.PW5, Hemant Chandra Nath deposed that two of his cows were stolen and he had given 
ejahar in the Kaki P.S. Later he got to know that his cows were in the Ram Nagar area 
and he found one cow there. He contacted the informant who told him that the police 
had recovered some cows and had apprehended the thieves.

19.In his cross examination, PW5 stated that he had no idea as to who had stolen the cows 
and from whom the cows were recovered.

20.Now in arriving at a decision I have closely scrutinized the deposition of all the PWs. 
None of the PWs had incriminated the accused in any manner. No one had seen the 
accused persons committing the theft nor had anyone suggested their involvement. PW1 
who is the informant in his evidence had stated that cows were recovered from the 



house of Jonab Ali, Chand Ali and Nawab Ali but he had also clarified that they are good 
people and they cannot be thieves. He had stated quite clearly that he did not know 
who had committed the theft. PW2 had signed on the seizure list as a witness but he 
too had stated that he is completely unaware as to who had stolen the cows and to 
whom the cows actually belonged. He also stated that the accused persons were 
arrested by the police on mere suspicion. PW3 and PW4 had very clearly stated that on 
the date of occurrence, the cows had entered in to the paddy field of accused Jonab Ali 
and he had tied the cows in his shed as is the common practice in the villages. This 
version of PW3 and PW4 is quite consistent with the explanation of accused Jonab Ali 
who had in his statement of defense admitted to having tied the cows as they were 
eating away his crops. PW5 who is the owner of one of the cows is also clear that he 
had no idea as to who had stolen his cows.

21.DECISION:   The evidence adduced by the Prosecution leaves a glaring hole as to the 
identity of the thief/thieves involved in the cattle theft. What emerges from the evidence 
of the prosecution is that there was in fact no theft of any cows. The cows had strayed 
into the paddy field of accused Jonab Ali and he had tied the cows as the real owner  
was unknown. The prosecution has failed to prove miserably that the accused had on 
the night of 06/05/07 stolen the four cows in furtherance of their common intention and 
had retained the stolen cows knowing the same to be stolen property. The prosecution 
evidence  has  not  supported  the  case  in  any  manner.  Hence  both  the  points  for 
determinations are answered in negative, in favour of the accused persons.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has failed to prove the charge against the accused persons; as such the 
accused Alauddin, Tawarz Ali, Jonab Ali, Nawab Ali and Chand Ali are held not guilty of 
the charge under sections 379/411/34 IPC and acquitted.

2. The case is disposed of on contest without cost.

          Given under my hand and the seal of this court on this the 04th day of May, 2016 at 
Hojai.

Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENDIX

Witness for the Prosecution:

1.1. PW1                     Jamal Uddin

1.2. PW2                     Moina Miya

1.3. PW3                     Abdul Khaleque

1.4. PW4                     Suruj Ali

1.5. PW5                     Hemant Chand Nath

Witness for the defense:                        None

EXHIBITS:

Exhibit 1                         Ejahar 

Exhibit 2                         Seizure List

Exhibit 3                         Seizure List

Exhibit 4                         Seizure List


