
DISTRICT: NAGOAN
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, HOJAI

GR CASE NO: 678/08
U/S 448/354 IPC

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SWAPAN KAR.

PRESENT: BISWADEEP BARUAH, JMFC, HOJAI

ASSISTANT PUBLIC PROSECUTOR: SHRI SUNIL DAS

ADVOCATE FOR THE ACCUSED: R. KALITA, Z. A. JINNA

EVIDENCE RECORDED ON: 26/05/2015, 18/06/15, 08/10/15, 17/12/15

ARGUMENT HEARD ON: 23/05/2016

JUDGMENT DELIVERED ON: 04/06/2016

JUDGMENT

1. The prosecution  in  this  case was launched  by the lodging  of  the complaint  by the 
informant Bimala Rani Das in the Shankardev Nagar Court, Hojai on 30/07/08 to the 
effect that on 27/07/08 at about 12 p.m. when her daughter/victim Ratna Kumari Das 
was sleeping alone in  the house,  the accused Sapan Kar entered the house of  the 
informant and finding the victim alone gagged her mouth and tore open her clothes and 
tried to force himself on the victim. The victim Ratna Kumari Das managed to raise an 
alarm an alarm and her sister Ruma Das who was sitting in the house adjacent to the 
informant rushed in along with other people. The accused managed to flee from the 
back door. The informant informed the villagers about the informant and since the latter 
did  not  do  anything,  she  had  filed  this  case.  The  then  Learned  S.D.J.M.,  Hojai 
transferred the case to Lanka P.S. for investigation.



2. The  police  upon  receipt  of  the  complaint  registered  Lanka  Police  Station  case  no. 
106/2008 under sections 447/427/341/354 IPC and started investigation in the case. 
After  completion  of  the  investigation  the  police  submitted  chargesheet  against  the 
accused Sapan Kar under sec 448/354 IPC.

3. The accused was called upon to enter trial. After causing his appearance the copies of 
the relevant documents were furnished to the accused. Upon hearing and on perusal of 
records, particulars of offence u/s 448/354 of IPC were read over and explained to the 
accused to which he pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined six witnesses whereas the defence did 
not adduce any evidence.

5. The defence case is of total denial  as is evident from the statement of the accused 
persons, recorded under section 313 CrPC. 

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused; as such the accused should be 
acquitted. 

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused had on 27/07/08 at about 12 p.m., unlawfully trespassed 
into the house of the informant and thereby committed offence under section 
448 IPC?

(2)Whether the accused had on 27/07/08 at about 12 p.m., used criminal force 
upon the victim Ratna Kumari Das with the intent to outrage her modesty and 
thereby committed offence punishable under section 354 IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION No. 1 & 2:

9. I  have  taken up  both  the  points  for  determination  together  to  arrive  at  a  definite 
conclusion.



10.The prosecution had examined six witnesses whereas the defense did not adduce any 
evidence.

11.The PW1, Bimala Das is the informant. She deposed that the incident took place in her 
house at about 12 p.m. Her daughter/victim Ratna Kumari Das was sleeping alone in the 
house, the accused Sapan Kar entered the house of the informant and finding the victim 
alone gagged her mouth sat on her chest and tore open her clothes and tried to force 
himself on the victim. Then Ruma, her eldest daughter came and asked the victim what 
had happened. Ratna told Ruma that the accused was fleeing from the back door. Ruma 
chased the accused to his house and informed his mother about the misdeeds of her 
son. Sapan’s mother told Ruma that she had come to defame her son and abused her. 
PW1 urther stated that she lodged the case in the thana after one week of the incident 
since the local villagers whom she had approached did nothing about the incident.

12.In her cross examination, PW1 stated that she had first lodged the case in thana but 
since the police did not do anything about it, she filed it in court. She stated that she 
had not filed the case within 2-3 days of the incident. She stated that few days before 
the incident Sapan’s family had alleged that PW1 had stolen jewellery from the house. 
She claimed that she had not stolen the jwellery but the same had accidently come to 
her with a sack of rice and she had returned the jewellery. She stated that she was at 
the field at the time of the incident and she heard Ratna shouting. When she reached 
her house, Ruma told her of the incident. She denied the fact that she had not 
mentioned in her ejahar that Sapan Kar finding the victim alone gagged her mouth sat 
on her chest and tore open her clothes. She further stated that she had not mentioned 
about the incident to the nearby people. 

13.PW2, Ratna Kumari Das is the victim. She stated that on the day of occurrence, she was 
sleeping in her house. The accused came and embraced her and tore off her clothes. 
She raised an alarm and her elder sister Ruma came hearing it from the adjacent aunty’s 
house. She narrated her ordeal to her sister who chased the accused to his house but 
his family members scolded her. Her mother informed the villagers but since they did 
nothing, her mother lodged the case.
 

14.In her cross examination, PW2 stated that the police had questioned her on the evening 
of the date of occurrence. She stated that few days before the incident Sapan’s family 
had alleged that the victim’s family had stolen jewellery from their house. She claimed 
that they had not stolen the jwellery , she denied that the jewels had accidently come to 
them with a sack of rice. She stated that her mother had come to the place of 
occurrence after two hours. She denied the suggestion that her family had not given a 
bichar in the village. She denied the suggestion that her mother had lodged a false case 
against the accused since they were afraid that the accused’s family might lodge a case 
against them for stealing the ornaments.



15.PW3, Ruma Das stated that at the time of the incident, she was sitting in the house of 
Pratima along with her mother. She heard the shouts of Ratna and rushed to her. She 
stated that she saw the accused run away from the back door. When she questioned 
Ratna about the incident, she narrated that the accused had jumped on her as she was 
sleeping and had torn her clothes.

16.In her cross examination PW3 stated that she along with Pratima and her mother rushed 
to the spot on hearing the shouts of Ratna. She stated that the police had recorded her 
statement on the date of incident. She denied knowing anything involving the stolen 
ornaments and the accusation upon her mother by the accused person’s family. She 
denied the suggestion that her mother had filed the case in retaliation after the accused 
person’s family had accused her mother of stealing ornaments. PW3 stated that she did 
not remember if she had stated before the police that they had given a bichar in the 
village. 

17.PW4, Pratima Rani Das stated that she did not know anything about the incident. PW4 
was declared hostile by the Prosecution. 

18.PW5, Nirmal Kumar Dey stated that he did not know anything about the incident.

19.PW6, Shankar Prasad Sahu also feigned ignorance about the incident.

20.In analyzing the deposition of the Prosecution evidence, it must be borne in mind that 
apart from the immediate family members of the informant, no other Prosecution 
Witness seems to be able to shed any light on the incident. PW4, PW5 and PW6 are all 
independent witnesses of the informant as well as her neighbor but all of them had 
feigned complete ignorance about the incident. 

21.PW1 who is the informant had stated that at the time of occurrence she was working in 
the field and she had rushed to the place of occurrence on hearing the shouts of the 
victim. PW2 who is the victim had on the other hand stated that PW1 had reached her 
after about two hours of the incident. PW3 on the contrary says that PW1 was sitting 
with her in PW4’s house when they heard the shouts of the victim and both PW1 and 
PW3 had reached the spot together. This is a major contradiction as evident in the 
versions of the three most material witnesses. If PW1 was working in the field at the 
time of the incident, she could not have been sitting with PW3 at the same time in the 
house of PW4. PW2 on the other hand had said that PW1 had come to her after two 
hours of the incident. PW3 had stated that she saw the accused fleeing from the back 
door whereas PW1had remained silent about seeing the accused on the spot. PW1 had 
stated categorically that no case was within the three or four days succeeding the 
incident where as perusal of the complaint/ejahar makes it crystal clear that the case 
was filed on the 30th of July, i.e three days after the purported incident. PW2 and PW3 
had stated that the police had questioned them on the date of the incident itself 
whereas records clearly show that the case was first filed in the court after three days of 
the incident after which it was transferred to the Police Station for investigation. So it is 



impossible for the Police to have recorded the statements of PW2 and PW3 on the date 
of the incident itself. PW1 and PW2 had claimed that they had approached the villagers 
for a ‘bichar’ but no witness has been adduced to show that anybody had any 
knowledge about the incident. PW5 and PW6 who are the co-villagers have clearly 
stated that they had no knowledge about the incident. 

22.The inherent contradictions and inconsistencies in all material aspects of the evidence of 
PW1, PW2 and PW3 have rendered their testimony completely unreliable. It appears 
that a web of deceit and lies have been woven by the informant side to bring home the 
charges leveled against the accused. Both PW1 and PW2 had admitted that the accused 
person’s family had accused them of theft of ornaments belonging to the latter a few 
days prior to the alleged incident. This shows previous enmity between two sides and 
gives a strong motive to the informant side to retaliate by filing this case against the 
accused.

  
23.DECISION:   In light of the above discussion it is held that the prosecution has not been 

able to prove that the accused had unlawfully trespassed into the house of the 
informant, had used criminal force upon the victim with intent to outrage her modesty. 
As such all the points of determination are decided in favour of the accused.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has not been able to establish the charges leveled against the accused; 
as such the accused Swapan Kar is held not guilty of the charge under section 448/354 
IPC and acquitted.

2. The case is disposed of on contest without cost.

3. The bailbond of the accused stands extended for a period of six months.

          Given under my hand and the seal of this court on this the 4th day of June, 2016 at 
Hojai.

Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

1.1. PW1                                    BIMALA KUMARI DAS

1.2. PW2                                    RATNA KUMARI DAS

1.3. PW3                                    RUMA DAS

1.4. PW4                                    PRATIMA RANI DAS

1.5. PW5                                    NIRMAL KUMAR DEY

1.6. PW6                                    SHANKAR PRASAD SAHU

WITNESS FOR THE DEFENSE:                             NONE

EXHIBITS:                                                             NONE


