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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in  Charge of  the Lanka Police  Station by the informant  Md.  Tarab uddin Laskar  on 
14/07/02 to the effect that on the night of 13/07/02, at about 2 a.m. the accused abdul  
Matin armed with a gun along with four five other miscreants had entered the campus 
of the informant. The informant who had already filed a case under sec 107 Cr.P.C. 
against the accused before the Executive Magistrate, Hojai was anticipating trouble from 
the accused and on the night of the incident was patrolling his house along with four-
five people. Seeing the accused, the accused and his patrol team members nabbed the 
accused along with his gun whereas the other accomplices managed to escape.

2. The police upon receipt of the ejahar registered Lanka Police Station case no. 65/2002 
u/s 25(1)(a) of Arms Act and started investigation in the case. After completion of the 



investigation the police submitted chargesheet against the accused, Md. Abdul Matin 
under sec 25(1)(a) of Arms Act.

3. The accused was called upon to enter trial and copies of all the relevant documents 
were furnished to him. Upon hearing and on perusal of record, formal charge under 
section 25(1)(a) of Arms Act was read over and explained to the accused to which he 
pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined seven witnesses; whereas the defense 
did not adduce any evidence.

5. The defense case is of total denial as is evident from the statement of defense recorded 
under sec 313 of Cr.P.C.

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused; as such the accused needs to 
be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused was found in possession of a handmade SBML pipe gun in 
serviceable condition inside the campus of the informant on 13/07/02 at about 2 
a.m and thereby committed offence punishable under section 25(1)(a) of Arms 
Act?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1:

9. The prosecution examined seven witnesses to establish its case. The defense did not 
adduce any witnesses.

10.PW1, Md. Tarab Uddin who is the informant of the case deposed that the incident took 
place in the year 2002 at about 2 a.m. He stated that the accused is his co-villager and 
both of them were involved in land disputes with each other. The accused and his family 
had threatened the informant and the latter had lodged a case under sec 107 Cr.P.C. 
against the accused. He stated that on the night of the incident, he and his brothers 



were patrolling and guarding his house and at about 2 am, they saw a group of people 
entering their campus. He stated that he saw the accused armed with a gun and he 
along  with  his  brother  Ijaz  jumped  upon  the  accused  and  caught  him.  The  other 
miscreants  fled  from  the  scene.  The  accused  had  a  local  handmade  gun  in  his 
possession. He stated that the police was informed in the morning and on their arrival, 
the accused was handed over to them. He filed the ejahar and Exht 1 being the ejahar 
and Ext 1(1) being his signature was proved by PW1. PW1 further stated that he signed 
as a witness in the seizure of the gun. Ext 2 being the seizure list and Ext 2(1) being his 
signature was proved by PW1.

11.In his cross examination, PW1 stated that at the time of occurrence, it was rainy season 
and  quite  dark.  He  stated  that  he  along  with  five  of  his  brothers  and  uncle  were 
patrolling and guarding the house. He denied the suggestion that the accused did not 
have any gun with him. He stated that Monir Uddin went to the P.S. at about 4 a.m. to  
report the incident and the police came about 5am-5.30 am. He stated that he went 
along with the accused to the P.S. and filed the ejahar. He stated that other people came 
to the spot in the morning and no one came at night. He denied the suggestion that no 
such incident had taken place and he filed a false case to frame the accused because of 
their  enmity  relating  to  the  land  dispute.  He  admitted  that  he  did  not  know  the 
difference between a handmade gun and a factory made gun and whether the gun was 
loaded.  He  stated  that  amongst  the  villagers  who  visited  the  house,  Moina  and 
Sohoruddin had come. He denied the suggestion that the accused was caught by him on 
the road and he filed a false case by planting a gun near the accused.

12.PW2, Izajul Haque stated that the informant is his brother. The incident happened at 
around 3am-4am. He stated that there was a land dispute between the informant and 
the accused. He was in his house at that time and he came out on hearing hue and cry 
and saw that the accused was apprehended by the informant and four-five persons. He 
stated that he saw a gun in the hand of the accused. The police was called and on their 
arrival, the accused was handed over to the police.

13.In his cross examination, PW2 stated that he was not aware of any other case lodged by 
the  informant  against  the  accused.  The  accused  was  caught  in  the  house  of  the 
informant and stated that his house was at a distance of about 10-15 meters from the 
house of the informant. He denied the suggestion that the accused was nabbed by the 
informant when he was returning from his paddy field. PW2 admitted that there were 
many houses of the villagers inside a radius of 30 meters from the place of occurrence. 
He denied the suggestion that no such incident had taken place and a false case was 
lodged against the accused because of the land dispute. 

14.PW3, Sohor Uddin stated that both the informant and the accused were known to him. 
He denied witnessing the incident. He stated that when he woke up in the morning, he 



heard from some people that accused Abdul Matin was caught when he entered the 
house of the informant with a gun. He stated that he went to the house of the informant 
at about 6 a.m. and saw the accused there with his hands tied with a gun near him. The  
police later came and took away the accused.

15.In his  cross  examination,  PW3 stated that  his  house is  at  a distance of  about  one 
‘furlong’ from the house of the informant. Neither he nor any of his five family members 
heard any shouting at night.  He stated that he did not know from where and from 
whom the gun was seized and how the accused had reached the place of occurrence. 

16.PW4, Monir Uddin stated that the informant was his nephew and the accused was his 
cousin. He stated that on the morning of the incident at about 5 am-6 am, when he 
woke up, he saw a gathering of people outside the house of the informant. He also went 
to the spot and saw the accused sitting in the ground and a gun was placed near him. 
Later on the police came and took away the accused and also seized the gun. Ext 2 
being the seizure list and Ext 2(2) being his signature was proved by PW4. 

17.In his cross examination, PW4 stated that his house was at a distance of about 25-30 
nal from the house of the informant. He stated that he did not hear any hue and cry 
during the night. He stated that he assumed that the gun was handmade as there was a 
piece of wood and pipe attached to it. He admitted that he did not know to whom the 
gun belonged. He stated that he signed on the paper as instructed by the police but 
admitted that he did not remember if it was a blank paper. He stated that he did not 
know how the accused reached the house of the informant.

18.PW5, Nasir Uddin stated that both the informant and the accused were known to him. 
He stated that about 7 am-8 am, he saw a lot of people gathered near the house of the 
informant. He went near the house of the informant and heard that the accused had 
been caught with a gun. He stated that he did not enter the house of the informant and 
he did not know if any gun was seized from the spot. 

19.In his cross examination, PW5 stated that he did not see the accused on the spot. He 
further added that he did not hear anything at night and did not know anything about 
the case.



20.PW6, Andal Daimary is the Armor in the case. He stated that on 17/07/02, he examined 
a handmade SBML pipe gun marked as Ext A and found it in serviceable condition and 
accordingly  on  30/07/02,  he  submitted  his  report  to  SDPO,  Hojai.  Ext  3  being  the 
Examination Report and Ext 3(1) being his signature was proved by PW6.

21.In  his  cross  examination,  PW6  admitted  that  he  did  not  use  the  test  cartridge  to 
ascertain whether the gun was serviceable or not. He denied the suggestion that Ext A 
was not serviceable. To the Court question as to how PW6 determined whether a gun 
was serviceable or not, PW6 stated that a gun has the following components-barrel,  
hammer,  trigger,  spring and chamber  and if  all  the five  components  are  intact  and 
available then it is opined that the gun is serviceable. In the instant case, he found all 
the components intact. 

22.PW7, Shyamanta Sharma is the I/O of the instant case. He stated that on 14/07/02, he 
was stationed at Lanka P.S. as an S. I. The O/C handed over the investigation of the 
instant case to him. He visited the P/O and examined the witnesses and recorded their 
statements. The accused was handed over to him by the public and a handmade gun 
from the accused. Ext 2 being the seizure list and Ext 2(3) being his signature was 
proved by PW6. He stated that during investigation, the seized gun was sent to APBN, 
Brahampur  for  examination  and  after  receiving  the  Report  he  sought  prosecution 
sanction from the D.M. Ext 4 being the sketch map, Ext 4(1) being his signature, Ext 5  
being the Charge sheet and Ext 5(1) being his signature was proved by PW7.

23.In his cross examination, PW7 stated that he received the ejahar at around 9.30 a.m 
and he visited the P/O at about 10.30 am. The gun was seized from the custody of the  
accused who was restrained by the local people. He denied the suggestion that the gun 
was seized from the possession of the accused and that the seizure was not made at the 
P/O. He admitted that there was a land dispute between the informant and the accused. 
He denied the suggestion that the investigation was not carried out properly.   

24.DECISION:   Before discussing the evidence at hand it must be borne in mind is that the 
allegations  against  accused  Abdul  Matin  as  per  the  ejahar  is  that  on  the  night  of  
13/07/02 at about 2 am, he along with a few miscreants had trespassed inside the 
boundary of the informant/PW1 with a gun in his hand. The informant and four five 
other persons who were guarding the house managed to nab the accused along with his 
gun while the rest of the accomplices fled from the spot.  In analyzing the depositions of 
the Prosecution Evidence, it is seen that the Prosecution has tried to establish its case 
based primarily on the evidence of PW1 who is the informant and PW2 who is  the 
brother of the informant. PW1/Informant in his ejahar and evidence had stated that at 
the time of the incident, he along with four or five people who were his brothers and 
uncle were guarding his house and they together had apprehended the accused. The 



Prosecution has not adduced the evidence of these four or five people who could have 
lent credence to the story of the informant. PW1 in his examination in chief stated that 
he  and  his  brother  Ijaj  had  jumped  at  the  accused  and  caught  him  and  found  a 
handmade pipe gun in the possession of the accused. PW2, Ijaj who is the brother of 
the  informant  had  a  slightly  different  version  to  present  before  the  Court.  In 
contradiction to the claim made by PW1 that PW2 was guarding the house of PW1 at 
the time of occurrence, PW2 stated categorically that he was inside his own house at 
the time of occurrence and on hearing a hue and cry, he went out and saw that the 
accused was apprehended by the informant and four-five persons. He stated that he 
saw a gun in the hand of the accused. PW2 nowhere mentions his own bravado of 
jumping at the accused and nabbing him. This is a very vital contradiction as far as it 
dents the credibility of the version of the informant, more so in the absence of any other 
eyewitnesses. PW2 had stated that he had seen a gun in the hand of the accused. 
However a perusal of his section 161 Cr.P.C. statement reveals that he had omitted this  
statement in his statement before the I/O. Now this part, to me is a vital  omission 
because surely he is not expected to forget such a vital incriminating material in his 
statement  before the police  which was recorded in  the immediate aftermath of  the 
incident. PW3 is the immediate neighbor of the informant but all he had stated was that  
in the morning after the incident, he heard that the accused was caught with a gun in 
the house of the informant. The house of PW3 is just around one furlong from the 
house of the informant but neither PW3 nor any of his five family members had heard 
anything in the night of the incident. Similarly, PW4 and PW5 also did not hear anything 
at the time of the incident; despite their being close neighbors of the informant. I find it  
very surprising considering the magnitude of the incident in a remote village that none 
of the neighbours heard anything. It raises serious question into the credibility of the 
story of the informant. PW1 had also stated that PW4Monir Uddin went to the P.S. at 
about 4 a.m. to report the incident and the police came about 5 am-5.30 am. However, 
PW4 had nowhere mentioned in his evidence that he had visited the P.S. in the wee 
hours of the morning and police had arrived at 5.30 am. PW4 merely stated that on the 
morning of the incident at about 5 am-6 am, when he woke up, he saw a gathering of 
people outside the house of  the informant.  He also went  to the spot  and saw the 
accused sitting in the ground and a gun was placed near him. PW4’s evidence is also not 
consistent with the evidence of the informant as far as the former going to inform the 
Police,  is  concerned.  The I/O,  PW7 had clearly  stated that  he had investigated the 
matter after receiving the ejahar at around 9.30 a.m. on 14/07/12 and had visited the 
P.O  by  10.30  a.m.  from where  the  accused  was  handed  over  to  him by  the  local 
population.  A  gun  was  also  seized  and  the  same  has  been  proved  by  the  seizure 
witnesses, PW1 and PW4. But the primary question is whether the Prosecution has been 
able to prove that gun was seized from the possession of the accused and it indeed 
belonged to the accused. Apart from the evidence of PW1 and PW2 who is an interested 
witness being the brother of PW1, no one had seen the accused holding the gun. The 
evidence  of  PW1  and  PW2  are  suspect  in  light  of  the  serious  inconsistencies  and 
contradictions of their respective evidences with each other. PW3 and PW4 had also 
stated  that  in  the  morning,  they  had  seen  the  accused  at  the  P/O  where  he  was 
restrained by the informant side. But by then a lot of time had elapsed since the alleged 
incident had taken place and their witnessing the fact that there was a gun near the 
accused does not  in  any manner  prove that  the gun was in  the possession of  the 
accused. There is every chance that the gun could have been planted by someone who 



is hell bent on framing the accused considering the bad blood and enmity between the 
informant and the accused. It has been admitted by the informant/PW1 that there was 
enmity with the accused over a land dispute and he had already filed a case under sec  
107 Cr.P.C. against the latter. So there is a strong motive for the informant to frame the 
accused falsely and this has been repeatedly been suggested by the Ld. Consel for the 
defense as well as the accused in his statement of defense. The Ld. Counsel for the 
defense had also raised serious doubts over the question of whether the gun seized was 
in a serviceable condition or not? PW6 who is the Armourer had proved his Examination 
Report, Ext 3 where he opined that the gun examined was serviceable. However in his 
cross examination, PW6 had admitted that he had not used the test cartridge to check 
the condition of the gun which is generally the standard procedure used while checking 
the serviceability of a gun. 

25.The evidence of the Prosecution has left a lot to be desired in establishing the complete 
chain of circumstances in bringing home the charge against the accused. The inherent 
contradictions and inconsistencies in the evidence of the two prime witnesses, namely 
PW1/Informant and PW2, brother of the informant had raised serious question mark on 
the credibility of the Prosecution story. The Expert opinion regarding the serviceability of 
the seized gun has also come under scanner considering the admission that no test 
cartridge to check the serviceability of the gun. Hence in light of the whole analysis, I 
find the point of determination answered in negative, in favour of the accused.

ORDER

26.In view of the discussions made above and the decision reached therein it is held that 
the prosecution has failed to prove the charge against the accused; as such the accused 
Abdul Matin is held not guilty of the charge under section 25(1)(a) of Arms Act and 
acquitted.

1. The case is disposed of on contest without cost.

2. The bail bonds of the accused stands extended for a period of six months.

          Given under my hand and the seal of this court on this the 7 th day of November, 2016 at 
Hojai.

BiswadeepBaruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           Tarab Uddin

PW2           Ijajul Haque

PW3           Sohoruddin

PW4           Moniruddin

PW5           Nasiruddin

PW6           Andal Daimary

PW7           Shyamanta Sharma

WITNESS FOR THE DEFENSE: NONE

EXHIBITS: 

EXHIBIT 1      EJAHAR

EXHIBIT 1(1) SIGNATURE OF PW1

EXHIBIT 2      SEIZURE LIST

EXHIBIT 2(1) SIGNATURE OF PW1

EXHIBIT 2(2) SIGNATURE OF PW4

EXHIBIT 2(3) SIGNATURE OF PW7 

EXHIBIT 3      EXAMINATION REPORT OF THE GUN

EXHIBIT 3(1) SIGNATURE OF PW6

EXHIBIT 4      SKETCH MAP

EXHIBIT 4(1) SIGNATURE OF PW7

EXHIBIT 5      CHARGE SHEET

EXHIBIT 5(1) SIGNATURE OF PW7   


