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JUDGMENT

1. The prosecution story in brief is that accused Sri Bidya Pator who was a Junior 
Engineer (JE), Udali Block at Bamungao, Lanka was appointed as a Supervisor for 
0666 No.  Supervisory  Circle  for  census purpose.  But  the accused neglected his 
duties  and  did  not  supply  the  enumerators  with  the  census  material  and  on 
06/05/10, Sri. Nayan Jyoti Bhagawati, the then Circle Officer and Charge Officer, 
Lanka lodged a complaint against the accused with the O.C. Lanka, P.S. 

2. The police upon receipt of the complaint investigated the matter and submitted a 
Non F.I.R. case against the accused under section 11(1)(a) of the Census Act 1948 
r/w sec 187 of IPC.

3. The accused was called upon to enter trial. Upon hearing and on perusal of record, 
particulars of offence under section 11(1)(a) of the Census Act r/w sec 187 IPC was 



read over and explained to the accused to which he pleaded not guilty and claimed 
to be tried.

4. The prosecution in  support  of  its  case examined seven witnesses;  whereas the 
defense did not adduce any evidence.

5. The defense case is of total denial as is evident from the statement of the accused 
recorded under section 313 of Cr.P.C. He had stated that he is a diabetic patient and 
the complainant had a long standing grudge against him and he was falsely framed 
in the case.

6. I have heard both the parties. I have heard the learned counsel for the accused 
person who submitted that there is no material against the accused; as such the 
accused needs to be acquitted.

7. Upon hearing and on perusal of record I have formulated the following point for 
determination-

(1)Whether the accused being a census Officer during the year 2010 had refused to 
perform his duty as a Census Officer at Lanka and thereby committed offence 
punishable under section 11(1)(a) of Census Act 1948?

(2)Whether  the  accused  had  in  the  year  2010  intentionally  omitted  to  give 
assistance to the census enumerators at Lanka and thereby committed offence 
punishable under sec 187 of IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 and 2:

9. I have taken up both the points for determination together to arrive at a definitive 
finding.

10. The  prosecution  examined  seven  witnesses.  The  defense  did  not  adduce  any 
witnesses.

11. PW1, Nayan Jyoti Bhagawati who is the complainant of the case deposed that on 
06/05/10, he was posted at Lanka Revenue Circle as Circle Officer. There was a 
cencus  going  on  at  that  time.  He  had  lodged  the  ejahar  reporting  that  in 
Supervisory Circle No. 0666, the then Supervisor  Bidya Pator  had neglected his 



census  duties  for  which  no  census  enumeration  could  be  done  and  he  was 
incommunicado. He stated that he had informed the D.C., Nagaon and in pursuance 
to the WT message from the Nagaon D.C., the instant ejahar was lodged. Exhibit 1 
being the ejahar  and Exhibit  1(1)  being  his  signature was proved by PW1.  He 
further stated that the enumerators of the said Circle had informed in writing about 
the dereliction of the duty by the accused and PW1 had gone into the field to 
enquire about the same. 

12. In his cross examination, PW1 denied the fact that the accused was not appointed 
as  Supervisor  at  Supervisory  Circle  No.  0066 and also  denied  that  he  had not 
furnished any documents to the accused for census duty. PW1 stated that he did 
not remember what form of documents and how much of the documents had he 
handed over to the accused. He admitted that he could not remember who the 
enumerators were who had complained that the accused had not handed them the 
documents. He denied the suggestion none of the enumerators had complained to 
him against the accused. He denied the suggestion that he had not received any 
information from the D.C., Nagaon to proceed against the accused. PW1 further 
stated  that  he  had  not  furnished  any  documents  with  Ext  1  and  he  had  not 
furnished Ext  2  with Ext  1.  He denied that  Ext  2  was a  forged document.  He 
admitted that he did not remember the village where he had conducted the enquiry.

13. PW2, Sukumoy Roy stated that on 05/05/2010, he was working as an enumerator 
under the census program. He stated that on 01/04/2010 he was appointed as 
enumerator and asked to submit the report of census program after his training. He 
along with Biren Basa, Mohit Bora, Bakul Bora, Tarun Gayon and Tarun Pal were 
assigned the work of census of Kaki Tangiya. He stated that the accused was their 
Supervisor and it was his duty to supply them with the relevant documents which 
was not supplied to them. He stated that the Supervisor was not found and he 
submitted an application highlighting the fact to the Circle Officer. Ext 2, being the 
application and Ext 2 (2) being his signature was proved by PW2. He stated that 
later a new Supervisor was appointed by the Circle Officer.

14. In his cross examination PW2 denied the suggestion that he was not appointed as 
enumerator vide a written appointment letter. He also denied the suggestion that no 
new Supervisor was appointed later on by the Circle Officer.

15. PW3, Biren Basa stated that at the time of occurrence, he along with Sukumoy, 
Mohit Bora,  Bakul Bora,  Tarun Gayon and Tarun Pal  were assigned the work of 
census of Kaki Tangiya. He stated that the accused was their Supervisor and his 
Code Number was 66. He stated that on 01/04/10, their group had met the accused 
who asked them to start the work. He stated that they started their work but the 
materials were not supplied to them which was the duty of the accused acting as 
Supervisor to supply it to them. The Supervisor did not come to the field of work 
and he was also not to be found at the Circle Office. He stated that their group 
submitted an application highlighting the lack of materials to the Circle Officer. After  



receipt of their written application, the Circle Officer appointed a new Supervisor. 
Ext 2, being the application and Ext 2 (3) being his signature was proved by PW3.

16. In his cross examination, PW3 denied the suggestion that he was not appointed as 
enumerator vide a written appointment letter. He denied the fact that he did not 
meet the Supervisor after searching for him. He stated that their group knew that 
the accused was working as JE at Udali Block. He stated that he went to search for  
the accused at Lanka Circle Office.

17. PW4, Tarun Chandra Gayan stated that at the time of occurrence, he along with 
Sukumoy, Mohit Bora, Bakul Bora, Biren Basa and Tarun Pal were assigned the work 
of census of Kaki Tangiya. He stated that the accused was their Supervisor and his 
Code Number was 66. He stated that on 01/04/10, their group had met the accused 
who was present for just around half an hour and left saying he had some urgent 
work. He stated that they started their work but the materials were not supplied to 
them which was the duty of the accused acting as Supervisor to supply it to them. 
The Supervisor did not come to the field of work and he was also not to be found at 
the Circle Office. He stated that their group submitted an application highlighting 
the lack  of  materials  to the Circle  Officer  on 05/05/2010.  After  receipt  of  their  
written application, the Circle Officer appointed a new Supervisor. Ext 2, being the 
application and Ext 2 (4) being his signature was proved by PW4.

18. In his cross examination, PW4 denied the suggestion that he was not appointed as 
enumerator vide a written appointment letter. He stated that Ext 2 was written by 
Biren Basa and given to the Circle Officer who was also the Charge Officer. He 
denied the suggestion that he along with his groups were not to be found at Kaki 
Tangiya when the Supervisor went to meet them. He denied the suggestion that Ext 
2 was not given to the Charge Officer on 05/0510. He stated that the name of the 
accused, Bidya Pator was mentioned as their Supervisor in their appointment letter. 
He denied the suggestion that he was deposing falsely.

19. PW5, Bakul Chandra Bora had also stated that at the time of occurrence, he along 
with Sukumoy, Mohit Bora, Tarun Gayan, Biren Basa and Tarun Pal were assigned 
the work of census of Kaki Tangiya. He stated that the accused was their Supervisor 
and his Code Number was 66. He stated that on 01/04/10, their group had met the 
accused who was present for just around half an hour and left saying he had some 
urgent work. He stated that they started their  work but the materials were not 
supplied to them which was the duty of the accused acting as Supervisor to supply 
it to them. The Supervisor did not come to the field of work and he was also not to 
be found at the Circle Office. He stated that their group submitted an application 
highlighting the lack of materials to the Circle Officer on 05/05/2010. After receipt 
of their written application, the Circle Officer appointed a new Supervisor. Ext 2, 
being the application and Ext 2 (5) being his signature was proved by PW5.



20. In his cross examination, PW5 stated that Ext 2 was written by Biren Basa. PW5 
denied the suggestion that he was not appointed as enumerator  vide a written 
appointment  letter  and  that  Ext  2  was  not  written  on  05/05/10  and  was  not 
submitted to the SDC. He denied the suggestion that he along with his groups were 
not to be found at Kaki Tangiya when the Supervisor went to meet them. He stated 
that he had met the accused at training and that the accused worked at Udali Block 
Development Block. He denied the suggestion that he was deposing falsely.

21. PW6, Tarun Paul  had also stated that at the time of occurrence, he along with 
Sukumoy, Mohit Bora, Tarun Gayan, Biren Basa and Bakul Bora were assigned the 
work of census of Kaki Tangiya. He stated that the accused was their Supervisor 
and his Code Number was 66. He stated that on 01/04/10, their group had met the 
accused who was present for just around half an hour and left saying he had some 
urgent work. He stated that they started their  work but the materials were not 
supplied to them which was the duty of the accused acting as Supervisor to supply 
it to them. The Supervisor did not come to the field of work gain after the first day. 
He  stated  that  their  group  submitted  an  application  highlighting  the  lack  of 
materials  to  the  Circle  Officer  on  05/05/2010.  After  receipt  of  their  written 
application, the Circle Officer appointed a new Supervisor, Raju Khatoniar. Ext 2, 
being the application and Ext 2 (6) being his signature was proved by PW6.

22. In his cross examination, PW6 denied the suggestion that he was not appointed as 
enumerator vide a written appointment letter and that Ext 2 was not handed over 
to the Charge Officer. He denied the suggestion that he along with his groups were 
not to be found at Kaki Tangiya when the Supervisor went to meet them. He denied 
the suggestion that their group did not seek the requisite materials and that a new 
Supervisor was appointed to replace the accused. He denied the suggestion that he 
was deposing falsely.

23. CW7, K. Changseng was the Special Officer. He stated that both the informant and 
the accused were known to him. He stated that at the time of occurrence, he was 
working as Executive Magistrate and was placed in charge of BDO of Udali.  He 
stated that the accused was working as a JE at that time and the accused was 
given  charge  as  Supervisor  of  the  group  of  persons  who  were  conducting  the 
census. He stated that the accused was not found at his place of work and CW7 
searched for him in vain and also found the mobile of the accused switched off. He 
stated  that  on  being  asked,  he  informed  the  informant  that  the  accused  was 
untraceable. He stated that he had given a written reply to the Circle Officer, Lanka 
regarding the absence of the accused vide Memo No. LKRC/12/2008/3/11/08/09 
dated 15/06/10. Exhibit 3 being the said letter and Ext 3(1) being his signature was 
proved by CW7.



24. In his cross examination, CW7 stated that the accused worked under him as JE at 
Udali Block and as census officer, he was answerable to the Circle Officer. He stated 
that the accused was absent from duty from 22/03/10 till 06/05/10. He denied the 
suggestion that the accused was not absent from duty from 22/03/10 till 06/05/10. 
He admitted the fact that it was not mentioned in the Ext 3 that the accused was 
working as  Census Supervisor.  He denied the suggestion that  he was deposing 
falsely and that the accused was innocent. He stated the accused had not tendered 
any leave application or written intimation that he would not be discharging his 
duties.

25. DECISION:   In analyzing the depositions of the Prosecution Evidence, it is seen that 
all the Prosecution Witnesses including the Court Witness, CW7 had clearly stated 
that  the  accused  who  was  a  Junior  Engineer  at  Udali  Block  was  appointed  as 
Census Supervisor for conducting Census of the Kaki Tangiya area in the year 2010. 
Though  none  of  the  witnesses  have  been  able  to  produce  any  documents  to 
support the fact that the accused was appointed as a Census Supervisor, however 
the informant, PW1 who is the Circle Officer and the witnesses PW2-PW6 who are 
the enumerators under the supervision of the accused had clearly testified to the 
effect that the accused was a Census Supervisor entrusted with supplying relevant 
documents  to  PW2-PW6 who were the enumerators  working  directly  under  the 
supervision  of  the  accused.  All  the  Prosecution  witnesses  are  responsible 
government  servant  and  there  is  no  reason  to  doubt  the  veracity  of  their 
statements. Further it has also come to light that the group of enumerators (PW2-
PW6) had met the accused on 01/04/10 for the first and last time for instructions. 
Thereafter the accused was not to be found and when the requisite materials were 
not supplied for conducting the census, the said group went to look for the accused 
at the Lanka Circle Office but the latter was not found at the Office. Thereafter the 
said enumerators (PW2-PW6) gave a written application (Exhibit 2) highlighting the 
lack  of  materials  to  the  Circle  Officer  on  05/05/2010.  Exhibit  2  has  been 
satisfactorily proved along with the signature of PW2-PW6 in the evidence of the 
Prosecution. Thereafter Informant/PW1 conducted an enquiry and CW7 who was 
the immediate boss of the accused had given a written reply to the Circle Officer, 
Lanka  regarding  the  absence  of  the  accused  vide  Memo  No. 
LKRC/12/2008/3/11/08/09  dated  15/06/10  which  was  exhibited  as  Ext  3.  The 
Informant then informed the D.C.,  Nagoan about the dereliction of  duty by the 
accused and in pursuance of the WT message received by D.C. concerned, the 
instant ejahar was lodged. The evidence of all the witnesses has been consistent 
and they have remained unshaken in the face of vigorous cross examination by the 
defense. It is crystal clear that the accused had gone on unauthorized leave and 
was not present to discharge his duties as supervisor of the census work at Kaki 
and had failed to supply the relevant materials to the enumerators for conducting 
the census.

26. However, it must be borne in mind that Sec 12 of the Census Act, 1948 clearly 
prohibits prosecution to be instituted except previous sanction, (a) in the case of a 



person who is employed or at the time of commission of the alleged offence was 
employed….(b) in case of a person other than referred in clause (a) of the State 
Government. As rightly pointed out by the Learned Defense Counsel, the accused 
was a Junior Engineer and as such he would be under the direct employment of the 
State Government. A previous sanction is a necessary requirement of instituting a 
prosecution in the present case. Though PW1 had submitted in his evidence that he 
had received a WT message from the D.C., Nagaon who is the representative of the 
State in the District, no documents have been produced to corroborate on the point 
of  according  sanction  by  the  concerned  D.C.  Hence  in  my  considered  opinion, 
despite  overwhelming  evidence  of  the  Prosecution  against  the  accused,  the 
prosecution of the accused is hit  by Section 12 of the said Act, and makes the 
proceedings highly irregular. As such the first point of determination is decided in 
favour of the accused.

27. As far as the second point of determination is concerned, Sec 187 of IPC states 
Whoever, being bound by law to render or furnish assistance to any public servant 
in the execution of his public duty, intentionally omits to give such assistance, shall 
be punished with simple imprisonment for a term which may extend to one month, 
or with fine which may extend to two hundred rupees, or with both; and if such 
assistance be demanded of him by a public servant legally competent to make such 
demand for the purposes of executing any process lawfully issued by a Court of 
Justice, or of preventing the commission of an offence, or suppressing a riot, or 
affray,  or of apprehending a person charged with or guilty of an offence, or of  
having escaped from lawful custody, shall be punished with simple imprisonment for 
a term which may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 

28. In the instant  case the accused was lawfully required to give assistance to the 
enumerators (PW2-PW6) who were public servants discharging their public duties 
but he  had omitted willfully to give assistance to them by providing them with 
requisite materials for conducting census by remaining absent without any leave 
from the period from 22/03/10 till 06/05/10. As such the second point is answered 
in  affirmative,  as  against  the  accused.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has been able to prove the charge against the accused with relation to 



point for determination number 2; the Prosecution witness have all supported the case 
and incriminated the accused beyond reasonable doubt. Accordingly the accused is held 
guilty of offence punishable under sec 187 IPC and convicted. The accused however 
stands acquitted for offence punishable under sec 11(1)(a) of Census Act in light of the 
lack  of  previous  sanction  to  prosecute  the  accused.  The  appropriate  Government 
Department  is  however  at  liberty  to  conduct  disciplinary  proceedings  against  the 
accused  for  dereliction  of  duty.  The  Learned  A.P.P.  shall  take  steps  to  inform  the 
appropriate Department accordingly.

2. I have heard both the sides on the point of sentence. Considering the nature of offence,  
I am not inclined to give the accused the benefit of Probation of Offenders Act. The 
accused is sentenced to a fine of Rs. 200/, in default S.I. for a term of one month.

3. The case is disposed of on contest without cost. Furnish a free copy to the accused.

4. The bail bonds of the accused stands extended for a period of six months.

          Given under my hand and the seal of this court on this the 20 th day of September, 2016 
at Hojai.

BiswadeepBaruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           Nayan Jyoti Bhagawati

PW2           Sukumoy Roy

PW3           Biren Basa

PW4           Tarun Chandra Gayan

PW5           Bakul Chandra Bora

PW6           Tarun Paul

CW7           C. Sengseng

WITNESS FOR THE DEFENSE: NONE

EXHIBITS: 

EXHIBIT 1                 EJAHAR

EXHIBIT 1(1)            SIGNATURE OF PW1 

EXHIBIT 2                 APPLICATION DATED 05/05/10

EXHIBITS 2(1)-2(6)  SIGNATURES OF PW(2)-PW(6)

EXHIBIT 3                  WRITTEN REPLY OF THE SPECIAL OFFICER DATED 15/06/10

EXHIBIT 3(1)             SIGNATURE OF CW7     


