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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the 
Officer in Charge of Kaki P.S. by the informant Smt. Makhoni Hazarika on 05/09/09 to 
the effect that on 05/09/09 at about 7.30 a.m., accused Dadul Kakoti, Champa Hira 
and Babu Hira unlawfully entered the campus of the house of the informant when she 
complained to them that their ducklings were destroying her paddy and they abused 
the informant in a filthy language and accused Dadul Kakoti assaulted the informant 
with  a  wooden stick  and accused Babu Hira  assaulted her  with  a bamboo stick.  
Accused Champa Hira was instigating the other accused persons. When the daughter 
of the informant intervened, accused Babu Hira assaulted her as well. When the other 
neighbours of  the informant rushed to the spot,  the accused left  threatening the 
informant of killing her. 



2. The police upon receipt of the ejahar registered Kaki Police Station case no. 48/2009 
u/s 447/325/323/109/427/506/34 of IPC and started investigation in the case. After 
completion of the investigation the police submitted chargesheet against the accused, 
Dadul Kakoti, Champa Hira and Babu Hira under sec 341/323/109/506/34 of IPC.

3. The accused were called upon to enter trial and copies of all the relevant documents 
were furnished to them. Upon hearing and on perusal of record, particulars of offence 
under sec 341/323/109/506/34 of IPC was explained to the accused to which they 
pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined five witnesses. The defense did not 
adduce any evidence.

5. The defense  case is  of  total  denial  as  is  evident  from the  statement  of  defense 
recorded under sec 313 of Cr. P. C.

6. I have heard both the parties.  I have heard the learned counsel  for the accused 
persons who submitted that there is no material against the accused; as such the 
accused needs to be acquitted.

7. After considering the materials on record, I am of the considered opinion that no 
offence under sec 109 of IPC is made out as it has not been established as to who 
had abetted the offences involved. Hence I do not think that the ingredients of the 
offence of sec 109 of IPC are attracted in the instant case. 

8. Upon hearing and on perusal  of record I  have formulated the following point  for 
determination-

(1)Whether the accused persons had on 05/09/09 at about 7.30 a.m., criminally 
restrained the informant in her house in furtherance of their common intention 
and thereby committed offence punishable under sec 341/34 of IPC?

(2)Whether the accused persons had on 05/09/09 at about 7.30 a.m., assaulted the 
informant  and  her  daughter  Mausumi  Hazarika  and  voluntarily  caused  them 
simple injury in furtherance of their common intention and thereby committed 
offence punishable under sec 323/34 of IPC?

(3)Whether the accused persons had on 05/09/09 at about 7.30 a.m., threatened 
the informant to kill her in furtherance of their common intention and thereby 
committed offence punishable under sec 506/34 of IPC?



9. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1:

10.None of the PWs examined had stated anything about any of the named accused 
persons having unlawfully restrained the informant in any manner. Hence, the first 
point of determination is answered in negative, in favour of the accused persons.

POINT FOR DETERMINATION NOS.2:

11.PW1, Makhoni Hazarika is the informant/victim of the instant case. She stated that on 
the date of occurrence, her daughter Mousumi Hazarika had visited the house of 
Phani Dhar Hira, brother of accused Champa Hira at about 7 a.m. in the morning to 
collect ‘Jetuka’ leaves. There, accused Champa Hira assaulted Mousumi with a stick. 
The latter came home crying and when PW1 went to Champa Hira to enquire as to 
why she had assaulted Mausumi, accused Dadul Kakoti hit her in the head with a 
wooden log. PW1 fell down instantly. She was taken to the Kaki Hospital by one Jitu 
Baruah where she received sixteen stitches. After that she had visited the P.S. She 
also stated that accused Babu Hira also assaulted Mousumi with a stick.

12.PW2, Mousumi Hazarika in her evidence stated that the incident occurred at around 
2. 30 p.m. The ducklings of the accused had damaged the paddy of the informant 
and when PW2 protested, there was an argument with the accused. Later when she 
had gone to the house of Babu Hira to collect ‘Jetuka’ leaves, Babu Hira’s mother 
accused Champa Hira assaulted her with a stick. When her mother, PW1 went to 
enquire about the incident, Jadu Hira assaulted her mother with a stick causing her 
serious injury on the head which required stitches.

13.PW3, Bimala Das and PW4 Swarnalata Das have not witnessed the incident. They 
have merely stated that they had heard that there was a fight between the accused 
and the informant. The evidences of both PW3 and PW4 are at best hearsay evidence 
and as such are inadmissible. 



14.PW5, Dr. Ataur Rahman is the Medical Officer in the instant case. He stated that on 
05/09/09, he had examined Makhoni Hazarika and he found a fresh cut injury on the 
occipital region of the head measuring ‘5*2*1’. The injury was simple in nature and 
caused by a blunt object. He had also examined Mousumi Hazarika but no injury was 
detected upon her. Exhibit 2 being the Medical Report and Exhibit 2 (1) being his 
signature was proved by PW5.

15.In analyzing the evidences on record, it is seen that barring PW1 and PW2, no one 
had witnessed the incident. As per the ejahar, the incident had taken place in the 
house of the informant at about 7. 30 a.m. However, in a sharp deviance from the 
story in the ejahar, PW1 stated that the place of occurrence was in the house of one 
Phanidhar Hira where her daughter, Mousumi had gone to collect Jetuka leaves. PW2 
on  the  other  hand  stated  that  the  incident  took  place  at  about  2  p.m.  Very 
surprisingly; she mentioned the place of occurrence to be in the house of Babu Hira.  
PW1 had mentioned that she was hit on the head by Dadul Kakoti which resulted in 
serious injury requiring sixteen stitches. This fact was not mentioned in the ejahar. 
PW2, stated that the informant was hit on the head by one Jadu Hira. 

16.It  must  be  remembered  that  the  ejahar  is  the  fulcrum around  which  the  entire 
prosecution  story  revolves.  In  the  instant  case  the  evidences  of  the  two  prime 
witnesses, PW1 and PW2 have brought forth a new version of events which is at 
complete variance with the ejahar. There is a sharp inconsistency between the said 
witnesses  relating  to  the place of  occurrence,  time of  occurrence and  the prime 
assailant. PW1 had stated that the place of occurrence was the house of Phanidhar 
Hira whereas PW2 stated that the incident took place in the house of accused Babu 
Hira whereas in the ejahar it was specifically mentioned that the incident took place 
in the house of the informant herself. The time of occurrence as mentioned by PW1 
was 7.30 am whereas PW2 stated that it was around 2 p.m. PW1 had stated that she 
was hit by Dadul Kakoti on the head whereas PW2 stated that PW1 was hit by one 
Jadu Hira on the head. The inherent contradictions and inconsistencies in the version 
of both the prime witnesses who are the alleged victims of the instant case in the 
most vital  material facts have punctured the very bubble of the prosecution story. 
Their credibility is further dented by the admission of both PW1 and PW2 in their 
cross examination that the ejahar was signed by PW2 on behalf of PW1 by forging 
the signature of the latter. The question arises as to if the informant side have lied 
while  presenting  the  ejahar,  what  would  prevent  them  from  lying  during  their 
evidences. Admittedly, PW1 had sustained injury on her head as per Exhibit 2. What 
is unclear is how the injury was sustained? Ex 2 itself becomes suspect in light of the 
admission by the M/O, PW5 that no Requisition number by Police, G.D. Entry No. of 
the case or the Registration No. of the OPD patients were mentioned in the said 
Exhibit. No proper procedure was followed in examining the victims and it is unclear 
whether  the  injury  report  relates  to  this  instant  case  or  of  any  other  case.  The 
Prosecution has failed to adduce the evidence of Jitu Baruah who had supposedly 
taken PW1 to the hospital and who could have led some credence to the testimonies 



of PW1 and PW2. Furthermore, the Prosecution has failed to examine the I/O whose 
evidence was vital to bring forth the contradictions in the evidence adduced by the 
PWs as which was attempted by the Defense by putting forth various suggestions to 
PW1 and PW2 in the cross examination. 

17.Considering, the situation in totality the evidence on record is clearly insufficient and 
incredible to bring forth the charge against the accused persons. As such, this point 
of determination is answered in negative, in favour of the accused persons.

POINT FOR DETERMINATION NOS.3:

18.None of  the PWs on record had mentioned anything about  the accused persons 
criminally  intimidating  the  informant.  Hence  this  point  of  determination  too  is 
answered in negative and decided in favour of the accused persons.

19.DECISION:   After a clear point by point discussion of the charges leveled against the 
accused  persons  and  the  detailed  analysis  of  the  same,  all  the  points  for 
determination are decided in favour of the accused persons.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has failed to prove the charge against the accused; as such the accused 
Dadul Kakoti, Champa Hira and Babu Hira are held not guilty of the charge under section 
341/323/109/506/34 of IPC and acquitted.

2. The case is disposed of accordingly.

3. The bail bonds of the accused stands extended for a period of six months.

          Given under my hand and the seal of this court on this the 12 th day of January, 2017 at 
Hojai.

BiswadeepBaruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           MAKHONI HAZARIKA

PW2           MOUSUMI HAZARIKA

PW3           BIMALA DAS

PW4           SWARNALATA DAS

PW5           ATA-UR-RAHMAN

WITNESS FOR THE DEFENSE: NONE

EXHIBITS: 

EXHIBIT 2         MEDICAL REPORT 

EXHIBIT 2(1)    SIGNATURE OF PW5


