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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in Charge of the Lanka Police Station by the informant Sri. Nayan Malakar on 19/03/14 
to the effect that on the preceding night, i.e. 18/03/14, at about 1 a.m., he had arrived 
at the house of his aunt at Lanka in a Tempo after missing a train. Just as he was 
entering the courtyard of his aunt, the accused persons, namely, Sudip Malakar, Shankar 
Malakar, Rohit Malakar, Ajit Malakar, Ranjan Malakar and Ranjit Malakar had assaulted 
him causing him injuries over his body. The accused had also assaulted him with a rod 
on his head. Hearing his hue and cry, his cousin Tarun Malakar had tried to save him but 
the accused also assaulted him. The accused also snatched Rs. 5000/ from his purse 
along with his ATM Card.

2. The police upon receipt of the ejahar registered Lanka Police Station case no. 111/2014 
u/s 447/325/379/34 IPC and started investigation in the case. After completion of the 



investigation  the  police  submitted  chargesheet  against  the  accused,  Sudip  Malakar, 
Shankar Malakar, Rohit Malakar, Ajit Malakar, Ranjan Malakar and Ranjit Malakar under 
sec 447/352/34 of IPC.

3. The accused were called upon to enter trial and after causing their appearance, the 
copies of the relevant documents were furnished to the accused. Upon hearing and on 
perusal of record, particulars of offence under section 447/352/34 IPC was read over 
and explained to the accused to which they pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined five witnesses. The defense did not 
adduce any evidence.

5. The defense case is of total denial as is evident from the statement of defense of the 
accused persons recorded under sec 313 of Cr.P.C.

6. I have heard both the parties. I have heard the learned counsel for the accused person 
who submitted that there is no material against the accused; as such the accused needs 
to be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused had on 18/03/14 at  around 1 am, trespassed into  the 
house  of  the  aunt  of  the  informant  with  a  view to  commit  an  offence  and 
thereby committed offence punishable under sec 447 of IPC?

(2)Whether the accused had on 18/03/14 at around 1 am, used criminal force upon 
the  informant,  Nayan  Malakar  and  his  cousin  Tarun  Malakar  and  thereby 
committed offence punishable under sec 352 IPC ?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 and 2:

9. I  have taken up both the points for determination together to arrive at a definitive 
finding.

10.The prosecution examined five witnesses. The defense did not adduce any witnesses.



11.PW1, Nayan Malakar is the informant. He stated that the incident occurred on 18/03/14 
at about 1 am at Krishna Nagar at his aunt’s house. He stated that he had come to 
Lanka to board a train but as he missed the train, he went back to the house of his 
aunt, Niyati Malakar. He stated that as soon as he got down from the auto, all  the  
accused  persons  who  were  the  neighbours  of  his  aunt  attacked  him  with  rod.  He 
sustained injuries on his head from where there was profuse bleeding. Hearing his cries, 
his cousin Tarun Malakar rushed to the spot but he too was assaulted by the accused. 
Both  of  them  were  kicked  and  slapped  by  the  accused.  PW1  stated  that  he  also 
sustained injury on his eyes and the accused persons snatched his purse containing Rs. 
5000/ along with his mobile and ATM Card. He stated that he later lodged the ejahar. 
Exhibit 1 being the ejahar and Exhibit 1(1) being his signature was proved by PW1.

12.In his cross examination, PW 1 stated that he had cut injury near his eye and his clothes 
were blood stained. He stated that he had shown his injuries to the doctor. He admitted 
knowing the accused from his earlier visit but stated that there was no previous enmity 
with them. He stated that he was unaware if anyone else had witnessed the incident. He 
denied the suggestion that he had stated before the police that he was thought of as a  
theft by the accused. He stated that he visited the Police Station at about 8 am. He 
further stated that he was rendered unconscious as a result of the attack and regained 
consciousness in the morning. He denied the suggestion that he was deposing falsely 
and no such incident had taken place.

13.PW2, Parbati Malakar stated that the informant was her brother in law and the accused 
were her neighbours. On the night of occurrence, she was sleeping. Hearing shouts at 
the courtyard of her house, she went out and along with her husband. She saw the 
informant injured and bleeding from his head. His clothes were stained in blood. She 
stated that she saw the accused assaulting the informant. She stated that she brought 
the informant inside the house and poured water on his head. He was taken to the 
hospital in the morning. 

14.In her cross examination, PW2 stated that she found the informant lying on the ground. 
He was bleeding from his head and face. She stated that she was the first to reach the 
spot followed by her husband. She stated that her family did not inform the neighbours 
about the incident. She stated that there was no previous enmity with the accused. She 
denied the suggestion that the incident did not happen and she was deposing falsely.

15.PW3, Tarun Malakar stated that the informant was his cousin and the accused were his 
neighbours. He stated that on the night of the occurrence, he was sleeping. Hearing 
shouts at the courtyard of his house, he came out and saw the accused beating the 
informant. He tried to save the informant but he was also assaulted by the accused. He 



stated that the informant had sustained cut injuries on his head and the accused had 
also taken his purse along with cash, ATM Card and his mobile.

16.In his cross examination, PW3 stated that the accused Rohit Malakar assaulted him with 
a  rod.  He  stated  that  the  informant  was  lying  on the  ground  and  he  had  lost  his 
consciousness. He stated that the informant had sustained serious cut injury on his head 
and there was profuse bleeding. PW3 stated that he too had lost his consciousness. He 
stated that he did not inform any of his neighbours about the incident at night. He 
stated that they went to the P.S. from where they were sent to the doctor for medical  
examination. He denied the suggestion that he had not mentioned before the police that 
the  accused  had  taken  cash,  mobile  and  ATM Card  of  the  informant  and  that  the 
informant had sustained cut injuries on his head and that the accused had hit him with a 
rod.  He  denied  the  suggestion  that  the  incident  did  not  happen  and  that  he  was 
deposing falsely.

17.PW4, Nehar Malakar stated that she did not know the informant but she knew the 
accused. She stated that she did not know anything about the incident.

18.PW5, Santi Ram Bora is the I/O of the instant case. He stated that on 19/03/14, he was 
posted  as  I/C  of  the  Sankar  nagar  Out  Post.  He  was  handed  over  charge  of  the 
investigation.  He  visited  the  P/O  and  took  the  statements  of  the  witnesses.  The 
informant was forwarded to Lanka P.H.C. for medical examination. He stated that based 
on  the  Medical  Report  of  the  informant  and  the  statements  of  the  witnesses, 
Chargesheet under sec 447/352/34 of IPC was submitted against the accused. Exhibit 2 
being the chargesheet and Exhibit 2(1) being his signature was proved by PW5.

19.In his cross examination, PW5 stated that as per the Medical Report, no injury was 
found upon Nayan Malakar and Tarun Malakar. He stated that nothing was seized during 
investigation and that the informant did not show him any blood stained clothes. He 
stated that the informant had stated in his sec 161 Cr.P.C. statement that the accused 
had beaten him as they suspected him of being a thief. He stated that Tarun Malakar 
had not stated during investigation that the informant had lost money, ATM Card and 
mobile in the incident and that the accused had assaulted him with a rod and that he 
had sustained cut injury.

20.DECISION:   In analyzing the depositions of the Prosecution Evidence, it is seen that PW1 
who is the informant and PW2 and PW3 are members of the same family. Though they 
have all stated that the informant was assaulted by the accused on 18/03/14 at about 3 
a.m. in the courtyard of the house of PW2 and PW3. PW1 had stated that he was 



attacked by the accused persons with a rod. He had received grievous cut injury on his  
head and face and he was bleeding profusely and his clothes were soaked in blood. He 
stated that the accused had also assaulted his cousin Tarun Malakar who had come to 
save him. He stated that the accused snatched his purse containing Rs. 5000/ along 
with his mobile and ATM Card. He also stated that he lost consciousness as a result of  
the attack. PW3, Tarun Malakar also corroborated PW1. In fact he went a step further 
and stated that the accused had hit him with a rod and he too had lost consciousness. 
Interestingly, PW2, Parbati Malakar who is the wife of Tarun Malakar had claimed that 
she was the first one to reach the spot. Though she stated about the informant being 
assaulted by the accused persons, she nowhere mentions that her husband Tarun was 
also assaulted by the accused with a rod rendering him unconscious. She also does not 
mention anything about the informant being rendered unconscious or the fact that his 
cash, mobile and ATM Card were snatched by the accused. PW4 who is an idependent 
witness had not heard anything about the incident. The Medical Officer in the case has 
not been examined. However I have perused the Medical Report and PW5 who is the 
I/O of the case had also testified to the effect that as per the Medical Report, no injury 
was detected upon either informant Nayan Malakar or his cousin Tarun Malakar. PW1, 
PW2 and PW3 have all testified that PW1 had sustained grievous injury on his head and 
face and there was profuse bleeding so much so that his clothes were soaked in blood.  
Contrary to the claims of PW1 and PW3 there were not a single injury detected in the 
Medical Report upon either PW1 or PW3 whereas they were both examined after around 
nine hours of the alleged assault. PW5, who is the I/O of the case had also admitted 
that no blood stained clothes were shown to him during the investigation. Moreover he 
had stated that contrary to the claims of PW1, the latter had admitted before him that  
the accused had mistaken him for a thief. PW3 had also lied that he had stated before 
the I/O that the informant had lost his money, mobile and ATM Card in the attack as 
revealed from the testimony of the I/O himself. It is obvious that PW1-PW3 all being 
family members, had highly exaggerated the incident to an extent that their testimony 
sounds incredulous and highly unreliable. The Medical Report and the evidence of PW5 
clearly contradict all the claims made in the ejahar as well as the evidence of PW1-PW3. 
Clearly,  amount of  exaggeration and the lies emanated by the PW1, PW2 and PW3 
renders their  version of events incredible.  Though it  is true that  charge against  the 
accused were explained under sec 352 IPC and not under sec 325 IPC, however the fact 
that the prosecution evidence had lost all credibility underlines the fact that they cannot 
be believed in respect of any other allegation against the accused persons. Hence, both 
the points for determination is answered in negative, in favour of the accused. 

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the  prosecution  has  failed  to  prove  the  charge  against  the  accused  persons;  the 
Prosecution  witness  have  not  been  able  to  substantiate  the  charges  brought  forth 
against the accused persons; as such the accused Sudip Malakar, Shankar Malakar, Rohit 
Malakar,  Ajit  Malakar,  Ranjan Malakar  and Ranjit  Malakar  are  held  not  guilty  of  the 
charge under section 447/352/354 of IPC and acquitted.



2. The case is disposed of on contest without cost.

3. The bail bonds of the accused stands extended for a period of six months.

          Given under my hand and the seal of this court on this the 14 th day of October, 2016 at 
Hojai.

BiswadeepBaruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           Nayan Malakar

PW2           Parbati Malakar

PW3           Tarun Malakar

PW4           Nehar Malakar

PW5           Santi Ram Bora

WITNESS FOR THE DEFENSE: NONE

EXHIBITS: 

EXHIBIT 1      EJAHAR

EXHIBIT 1(1) SIGNATURE OF PW1

EXHIBIT 2     CHARGE SHEET

EXHIBIT 2(1) SIGNATURE OF PW5

      

     


