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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in  Charge  of  the Murajhar  Police  Station  by  the informant  Must.  Nazma Begum on 
27/05/13 to the effect that on 27/05/13 at about 1 p.m. the accused persons namely, 
Moinul Haque, Must. Saira Begum and Sahnoor Islam had trespassed into the house of 
the informant while she was sleeping and assaulted her with a dao which resulted in 
grievous injuries to the informant.

2. The police upon receipt of the ejahar registered Lanka Police Station case no. 98/2013 
under  sections  448/326/307/34  IPC  and  started  investigation  in  the  case.  After 
completion of the investigation the police submitted chargesheet against the accused, 
Moinul Haque, Must. Saira Begum and Sahnoor Islam u/s 448/323/34 IPC.



3. The accused persons were called upon to enter trial and after causing their appearance 
the copies of the relevant documents were furnished to the accused. Upon hearing and 
on perusal of record, particulars of offence under section 448/323/34 IPC were read 
over and explained to the accused to which they pleaded not guilty and claimed to be 
tried.

4. The prosecution in support of its case examined six witnesses; whereas the defence did 
not adduce any evidence.

5. The defence case is of total denial as is evident from the statement of the accused, 
recorded under section 313 CrPC. 

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused persons; as such the accused 
persons needs to be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused persons had on 27/05/13 criminally trespassed into the 
house of the informant in furtherance of their common intention and thereby 
committed offence punishable u/s 448/34 IPC?

(2)Whether the accused persons had on 28/07/11 assaulted the informant with dao 
in her house in furtherance of their common intention causing her simple injury 
and thereby committed offence punishable u/s 323/34 IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 & 2:

9. I have taken up both the points for determination together to arrive at a definite 
conclusion.

10.PW1, Nazma Begum is the informant. She stated that on the date of occurrence, she 
was sleeping in her house. At about 1 p.m., the accused persons assaulted her with a 
dao in her left hand. She then raised an alarm and her brother Safiqul Islam and Mashuk 
Ahmed and others came to her rescue and the accused persons fled away. PW1 claimed 
that she had to take 14 stitches in her injured hand. She stated that her brothers had 



taken her to the hospital. She further deposed that the accused persons had later on 
assaulted Mashuk Ahmed and he too was taken to the hospital. Ext 1 which is the Ejahar 
and PW1’s signature as Ext 1 (1) was proved by her.

11.In her cross examination, PW1 stated that accused Moinul Haque is her elder brother 
and the other accused were her close relatives. She stated that she was a divorcee and 
was staying in her parental house. She also admitted that there was a long standing 
land dispute with the accused persons. She stated that police visited the place of 
occurrence but did not seize the dao used in the assault. She stated that thouh she had 
shown her blood stained clothes to the police, the latter did not seize it. She denied the 
suggestion that she had not mentioned before the police that all the accused persons 
came to her house armed with dao and that accused Moinul Haque assaulted her with a 
dao and that she had taken fourteen stitches on the wound inflicted by the accused and 
that Shafiqul and Mashuk had reached the spot hearing her alarm.

12.PW2, Shafiqul Haque stated that the informant is his sister and accused Moinul Haque is 
his elder brother. He stated that at the time of occurrence, he was not present at the 
house. The informant had called him over the telephone and stated that someone hat 
hit her with a dao. He stated that he saw cut injury on her left hand and when he 
enquired as to what had happened; the informant told him that she was assaulted by 
accused Moinul Haque.

13.In his cross examination, PW2 stated that he was at a distance of about 1 k.m. from the 
place of occurrence and when he reached the spot, he found the informant alone and in 
an unconscious state. He stated that there was a land dispute involving the informant 
and the accused Mainul Haque. He denied the suggestion that he had not stated before 
the police that the informant had told him that Moinul Haque had hit her with a dao.

14.PW3, Akik Ullah is also a relative of the informant. He stated that he was not present at 
the time of incident. Someone had informed him about it and he rushed to the house. 
The accused persons obstructed his entry and threatened to break his legs if he tried to 
enter the house. He then called the informant over phone and she informed him that 
she was in the hospital. When he reached the hospital, he saw cut injuries in the hand 
of the informant. When he enquired, the informant told him that accused Moinul Haque 
had assaulted her with a dao.

  
15.In his cross examination PW3 admitted that he was not present at the time of the 

incident. PW3 stated that he did not remember as to who had informed him about the 
incident. He denied the suggestion that he had not mentioned before the police that 
accused persons obstructed his entry and threatened to break his legs if he tried to 
enter the house and that he called the informant over phone and she informed him that 
she was in the hospital, and when he reached the hospital, he saw cut injuries in the 
hand of the informant, and when he enquired, the informant told him that accused 
Moinul Haque had assaulted her with a dao. PW3 further stated that Shafiqul was not 
present at the spot when he reached the place of occurrence. 

16.PW4, Fakiruddin is a relative of the informant.  He stated that he did not see the 
incident and did not know what happened.



17.In his cross examination, PW4 admitted that he was the next door neighbor of the 
informant. He was present in his house at the time of the incident but he did not hear 
any screaming or any alarm raised by the informant. He claimed that he was unaware of 
the incident until the police arrived. 

18.PW5, Dr. Safiqur Rahman is the Medical Officer in the instant case. He testified that on 
police requisition he had examined the informant/victim Nazma Begum. One lacerated 
injury measuring 4*1*1 inch was seen on the forearm of the informant. The injury was 
angular in nature and there was active bleeding in the injury. He deposed that the 
nature of injury was fresh, simple and caused by a blunt object. Ext 2 which is the 
Medical Report and Ext 2 (1) bearing the signature of PW5 was proved by PW5.

 
19.In his cross examination, PW5 admitted that the injury sustained by the victim could be 

sustained by falling on a hard surface.

20.PW6, Lakeshwar Deori is the Investigating Officer of the instant case. He testified about 
the procedures he had initiated during the investigation of the case. Ext 4 which is the 
charge sheet and Ext 4(1) bearing the signature of the O/C were proved by PW6.

21.In his cross examination, PW6 stated that he did not seize the dao used in the incident 
since he did not find it. He also stated that the informant had not given him any blood 
stained clothes and hence he did not seize the same. He deposed that PW1 had not 
stated before him that the accused persons had come to her house armed with dao and 
inflicted injury upon her and that she had taken 14 stitches on her wound and that 
Safiqul had reached the spot on hearing her shouts. He also stated that PW2, Shafiqul 
had not stated before him that Moinul had hit Nazma with dao and she had told him 
about it. He further stated that PW3, Atiqullah did not state before him that accused 
Moinul had threatened to break his legs and that when he reached the hospital, 
informant Nazma had told him that Moinul had hit her with a dao.

22.In analyzing the versions of all the PWs, I find that the evidence adduced is a quagmire 
of inconsistencies and contradiction. PW1 who is the informant stated that she was 
assaulted with a dao by accused Moinul. She raised an alarm and on hearing it her 
brother Shafiqul and Mashuk had arrived at the spot and seeing them, the accused 
persons had left the scene. However in his deposition PW2, Shafiqul stated that he was 
at a distance of more than one kilometer from the place of occurrence and PW1 had 
informed him over telephone that someone had assaulted her with a dao. She did not 
mention that it was Moinul Haque who had assaulted her. I find it incomprehensible that 
PW1 would fail to mention the name of accused Moinul Haque considering the fact that 
the said accused was the brother of both PW1 and PW2. Moreover PW2 never mentions 
that when he reached the spot he had seen the accused persons fleeing. He had 
categorically stated that PW1 was alone in an unconscious state when he reached the 
spot. This is in direct contradiction to what PW1 had said in her examination in chief. 
PW1 in her cross examination had stated that she showed her blood stained clothes to 
the police but the latter did not seize the same. However PW6 who is the I/O of the case 
had stated that no such clothes were shown to him by PW1. PW1 further stated that she 



had stated before the police that the accused persons had come to her house armed 
with dao and inflicted injury upon her and that she had taken 14 stitches on her wound 
and that Safiqul had reached the spot on hearing her shouts. This had been 
categorically refuted by PW6. PW2 had stated that he had told the police that accused 
Moinul had hit PW1 with a dao and she had told him about it. This too has been 
staunchly rebutted by PW6. PW6 has further contradicted the claim of PW3, Atiqullah 
that PW3, Atiqullah did state before him that accused Moinul had threatened to break 
his legs and that when he reached the hospital, informant Nazma had told him that 
Moinul had hit her with a dao. PW6 is clear that no such statement had been recorded 
on behalf of PW3. PW6 being a government official doing his duty, I find no reason to 
disbelieve his statement. Moreover the very claim of the victim/informant that she had 
raised an alarm when the accused persons assaulted her has been refuted by the 
testimony of PW4 who is her own relative. PW4 has very clearly stated that he was the 
next door neighbor of the victim and at the time of the alleged incident he was present 
in his house. He had heard no screaming or shouting from the informant and he was 
completely unaware of the incident. It would be fair to surmise that had any such 
incident or shouting taken place in the adjacent house, PW4 would definitely have heard 
something. Though PW5 who is the Medical Officer had deposed that there was a fresh 
injury in the forearm of the victim and bleeding was present at the time of examination, 
he had nowhere stated that 14 stitches had been administered to the victim. The 
medical report stated that the injury was caused by a blunt object. So the allegation that 
the injury upon the informant/victim was caused by a dao has been proved unfounded. 
Moreover PW5, in his cross examination had also suggested the possibility that the 
injury upon the informant could be caused by falling upon a hard surface.

23.In light of the glaring inconsistencies and contradictions, I do not find any witnesses 
adduced by the Prosecution trustworthy. The version adduced by PW1, PW2 and PW3 
have not been stated before the police during the investigation. A whole new story 
seems to have been put forward by the said witnesses during their evidence as an 
afterthought to bring home the charges leveled against the accused persons. 
Considering the fact that there is a long standing land dispute between the informant 
and the accused persons, it appears that the brewing bad blood between the parties 
had resulted in this case being filed against the accused persons. In the instant case 
after considering all the deposition of the witnesses, it is found that the veracity of PW1, 
PW2 and PW3 seems questionable.

24.DECISION:   The prosecution has failed to prove that the accused persons had trespassed 
house of the informant and that the accused persons had caused simple injury to the 
informant in furtherance of their common intention in any manner. As such, all the 
points of determination are answered in negative, in favour of the accused persons.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has failed to prove the charge against the accused persons; as such the 



accused Moinul Haque, Must. Saira Begum and Sahnoor Islam are held not guilty of the 
charge under section 448/323/34 IPC and acquitted.

2. The case is disposed of on contest without cost.

          Given under my hand and the seal of this court on this the 19th day of May, 2016 at 
Hojai.

Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENNDIX:

WITNESS FOR THE PROSECUTION:

PW1                        NAZMA BEGUM

PW2                        SAFIQUL HAQUE

PW3                        ATIQULLAH

PW4                        FAQURUDDIN

PW5                        DR. SAFIQUR RAHMAN

PW6                        ASI LAKHESHWAR DEORI

WITNESS FOR THE DEFENSE:     NONE

EXHIBITS:

EXHIBIT 1               EJAHAR

EXHIBIT 2               MEDICAL REPORT

EXHIBIT 4               CHARGE SHEET


