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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in Charge of the Doboka Police Station by the informant, Abdul Khoyar on 25/11/10 to 
the effect that on the instant date at about 3.30 p.m, a Tata Indica Vehicle bearing 
Regd. No. AS-01L-5851 travelling from Doboka towards Nagoan at an excessive speed 
hit Asmina Khatoon, the daughter of the informant who died on the spot.

2. The  police  upon  receipt  of  the  ejahar  registered  Doboka  Police  Station  case  no. 
114/2010 under sections 279/338/304(A) IPC and started investigation in the case. After 
completion of the investigation the police submitted chargesheet against the accused, 
Nilomoni Deka, under sec 279/304(A) of IPC.

3. The accused was called upon to enter trial and after causing his appearance, the copies 
of the relevant documents were furnished to the accused. Upon hearing and on perusal  
of  record,  particulars  of  offence  under  section  279/304(A)  IPC  was  read  over  and 
explained to the accused to which he pleaded not guilty and claimed to be tried.



4. The prosecution in support of its case examined only six witnesses. The defense did not 
adduce any evidence.

5. The defense case is of total denial as is evident from the statement of defense recorded 
under sec 313 of Cr. P. C. However the accused had accepted that he was driving the 
vehicle and the accident resulted as the victim had suddenly run across the four lane 
National Highway and despite his efforts to put on brakes, the car ended up hitting the 
victim.

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused; as such the accused needs to 
be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused had on 25/11/10 at about 3.30 pm, driven his Indica car 
from  Doboka  towards  Nagoan  in  a  rash  or  negligent  manner  and  thereby 
committed offence punishable under sec 279 of IPC?

(2)Whether the accused had on 25/11/10 at about 3.30 pm, driven his Indica car 
from Doboka towards Nagoan in a rash or negligent manner and caused the 
death of Asmina Khatoon and thereby committed offence punishable under sec 
304 (A) of IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 & 2:

9. I  have taken up both the points for determination together to arrive at a definitive 
finding.

10.The prosecution examined six witnesses. The defense did not adduce any witnesses. 

11.PW1, Abdul Khair who is the informant stated that he did not know the accused. The 
incident happened at about 3 pm at Tiniali  at Zabrakhua on the road. His daughter 
Asmina Khatoon had gone to the market. While she was returning, she crossed the road 
and at that instant an Indica car hit her and she was thrown in the air and she fell down 
injured. PW1 stated that a bike followed the Indica car and the driver of the Indica car  
entered Kothiatoli P. S. The Doboka Police later brought the driver of the Indica along 
with the vehicle to Doboka P.S. PW1 stated that his daughter died within five minutes of  



the incident. PW1 then lodged the ejahar. Exhibit 1 being the ejahar and Exhibit 1 (1) 
being his signature was proved by PW1. 

12.In his cross examination, PW1 stated that he reached the place of occurrence within five 
minutes  and  found  is  daughter  dying.  He  admitted  that  he  had  not  witnessed  the 
incident. He stated that his daughter had crossed the road and was walking by the side 
when the incident happened.

13.PW2, Abdul Rahim stated that he knew the informant but did not know the accused. 
The incident occurred at about 3.30 pm at Zabrakhua Syndicate. He stated that he was 
returning home at that time. The victim was standing on the road to go home. At that 
time a speeding red colour Indica coming from Doboka towards Nagoan, hit the victim 
and sped away. The victim was grievously injured and died on the spot. He stated that 
police from Doboka P.S. came and took the body of the victim. 

14.In his cross examination, PW2 stated that the place of occurrence was a four lane road 
and had a very heavy traffic. He admitted that he had not seen the driver of the vehicle 
as it was driven at a high speed.

15.PW3, Md. Nurul Amin stated that the informant is known to him but he did not know the 
accused. He stated that the incident happened at Zabarkhua highway near his shop. He 
stated that on the date of occurrence, the victim was standing on the side of the road to 
go home. At that time a speeding Indica coming from Doboka towards Nagoan, hit the 
victim and sped away. The victim was grievously injured and by the time PW3 reached 
her, she had died on the spot. He stated that he did not see the driver of the vehicle. 

16.In his cross examination, PW3 stated that his shop was at a distance of 3-4 ‘nal’ from 
the place of occurrence. He stated that the vehicle was an Indica Car and was red in 
colour. He stated that he could not remember the Regd. Number of the vehicle. He 
denied the suggestion that he was deposing falsely.

17.PW4, Mofizuddin stated that the informant is known to him but he did not know the 
accused. He stated that the incident happened at Zabarkhua highway near his shop. The 
informant’s daughter was standing on the side of the road to go home. At that time an 
Indica car coming from Doboka towards Nagoan, hit the victim. He stated that the driver 
of the vehicle had tried to leave some space for other vehicles coming from the opposite 
side and hence the accident took place. He stated that the victim died on the spot and 
the driver fled away.



18.In his cross examination, PW4 stated that his shop was at a distance of about 5 nal from 
the place of occurrence. He stated that he reached the spot as soon as he heard the 
sound of the accident. He denied the suggestion that he did not see the accident and 
was deposing falsely. 

19.PW5, Ratul Sharma stated that he knew the accused though he had forgotten the name. 
He stated that on the date of occurrence, he along with a person named Jitendra was 
travelling  in  the  vehicle  driven  by the  accused.  He stated  that  around  3 kms from 
Kathiatoli, a child suddenly ran from the right side to the left of the four lane highway 
and the accused tried his best to stop the car but ended up hitting the child. PW5 stated  
that they were driving at a speed of around 70 km/hr at the time of the incident. He 
stated that the accused did not stop his car and instead went to the Kothiatoli P.S. and 
surrendered himself. PW5 stated that the police later seized the vehicle and its related 
documents and PW5 had signed as a seizure witness. Ext 2, being the seizure list of the 
vehicle and Ext 2 (1) being signature was proved by PW5. Ext 3 being the seizure list of  
the documents and Ext 3(1) being his signature was proved by PW5.

20.In his cross examination, PW5 stated that the accused was not at fault as the victim had 
run all  of  a sudden and despite  applying  immediate  brakes,  the accused could  not 
prevent hitting the victim.

21.PW6,  Bidul  Deka  stated  that  he  knew the accused.  He  stated  that  on  the  date  of 
occurrence, he along with Ratul Sharma and another was travelling in the vehicle driven 
by the accused. He stated that around 3 kms from Kathiatoli, a child suddenly ran from 
the right side to the left of the four lane highway and the accused tried his best to stop 
the car but ended up hitting the child. PW6 stated that they were driving at a speed of 
around 70 km/hr at the time of the incident. He stated that the accused did not stop his 
car and instead went to the Kothiatoli P.S. and informed the police about the accident. 
Police later  seized the vehicle and its  related documents  and PW6 had signed as a 
seizure witness. Ext 2, being the seizure list of the vehicle and Ext 2 (2) being signature  
was proved by PW6. Ext 3 being the seizure list of the documents and Ext 3(2) being his  
signature was proved by PW6. PW6 stated that he was handed the zimma of the vehicle 
and the documents. Ext 4 being the zimmanama and Ext 4(1) being his signature was 
proved by PW6.

22.In his cross examination, PW6 stated that the victim had suddenly run from the right 
side of the road to the left and this resulted in the accident. He stated that the driver 
was not at fault. 



23.DECISION:   In analyzing the depositions of the Prosecution Evidence, it is seen that the 
barring PW5 and PW6 who were passengers in the Indica car driven by the accused, 
none of the other witnesses have been able to identify the accused. PW1, who is the 
informant and the father of the deceased, had not witnessed the incident. PW2 had 
stated that the victim was standing on the road and was about to cross the road. PW3 
and  PW4  had  also  stated  that  the  vehicle  was  speeding  and  had  hit  the  victim. 
Admittedly, the accused had in his statement of defense admitted to driving the car. 
PW5 and PW6 had stated that the vehicle was driven at a speed of approximately 70 
km/hr. The place where the accident took place was a four lane highway. Such a speed 
ought to be considered fair. The most essential ingredient of Sec 279 and Sec 304 (A) 
IPC is driving a vehicle in a rash or negligent manner. None of the PWs had been able to 
establish that there was rashness or negligence on the driving of the accused. On the 
other hand the deceased is  guilty  of contributory negligence as is  evident from the 
testimony of PW5 and PW6 who had categorically stated that the accused was not at 
fault and the accident resulted as the victim had suddenly run across the road to cross  
on to the other side. The accused had applied brakes but because of the suddenness of 
the whole event, ended up hitting the victim. Hence considering all  the evidence in 
entirety both the points of determination are decided in favour of the accused.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has failed to prove the charge against the accused; as such the accused 
Nilomoni Deka is held not guilty of the charge under section 279/304(A) of IPC and 
acquitted.

2. The case is disposed of on contest without cost.

3. The bail bonds of the accused stands extended for a period of six months.

          Given under my hand and the seal of this court on this the 19 th day of October, 2016 at 
Hojai.

BiswadeepBaruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           ABDUL KHAIR

PW2           ABDUL RAHIM

PW3           MOFIZUDDIN

PW4           NURUL AMIN

PW5           RATUL SHARMA

PW6           BIDUL DEKA

WITNESS FOR THE DEFENSE: NONE

EXHIBITS: 

EXHIBIT 1               EJAHAR

EXHIBIT 1(1)          SIGNATURE OF PW1

EXHIBIT 2               SEIZURE LIST OF THE VEHICLE

EXHIBIT 2(1)          SIGNATURE OF PW5

EXHIBIT 2(2)          SIGNATURE OF PW6

EXHIBIT 3               SEIZURE LIST OF THE DOCUMENTS

EXHIBIT 3(1)          SIGNATURE OF PW5

EXHIBIT 3(2)          SIGNATURE OF PW6

EXHIBIT 4               ZIMMANAMA OF THE VEHICLE

EXHIBIT 4(1)          SIGNATURE OF PW6


