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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer  
in Charge of Lanka P.S. by the informant Prafulla Kalita on 11/09/13 to the effect that on 
the instant date at about 8 a.m., he was riding pillion in a bike driven by his co-worker  
Raju Saha and both of them were travelling on their way to Uttar Farmapaur Primary 
School where they worked as teachers. On the way at L. P. Road, accused Utpal Kalita 
who was armed with a dao shouted at the duo “wait, wait”. The accused then hit the 
informant with a dao just as the bike passed by injuring him. The accused threatened 
that the next time he will shoot the informant.

2. The police upon receipt of the ejahar registered Lanka Police Station case no. 313/2013 
u/s  324/506  of  IPC  and  started  investigation  in  the  case.  After  completion  of  the 
investigation the police submitted chargesheet against the accused, Utpal Kalita under 
sec 341/323/506 of IPC.



3. The accused was called upon to enter trial and copies of all the relevant documents 
were furnished to him. Upon hearing and on perusal of record, particulars of offence 
under sec 341/323/506 of IPC was read over and explained to the accused to which he 
pleaded not guilty and claimed to be tried.

4. The prosecution in support of its case examined six witnesses whereas the defense did 
not adduce any evidence.

5. The defense case is of total denial as is evident from the statement of defense recorded 
under section 313 of Cr. P. C. The accused had stated that he had lodged a case against 
the informant for having attempting to rape his wife previously and hence the informant 
has lodged this false case against him to harass him.

6. I have heard both the parties. I have heard the learned counsel for the accused who 
submitted that there is no material against the accused; as such the accused needs to 
be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the accused had on 11/09/13 at about 8 a.m., unlawfully restrained the 
informant at L. P. Road and thereby committed offence punishable under sec 341 
of IPC?

(2)Whether the accused had on 11/09/13 at about 8 a.m., voluntarily assaulted the 
informant  at  L.  P.  Road  and  caused  simple  injury  to  the  latter  and  thereby 
committed offence punishable under sec 323 of IPC?

(3)Whether the accused had on 11/09/13 at about 8 a.m., criminally intimidated the 
informant by threatening to kill him and thereby committed offence punishable 
under sec 506 of IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1, 2 and 3:



9. I have taken up all the points for consideration together for the sake of convenience to 
reach at a definitive finding.

10.The  prosecution  in  support  of  its  case  examined  six  witnesses  including  the 
informant/victim of the instant case. The defense did not adduce any evidence.

11.PW1,  Prafulla  Kalita  is  the informant/victim of  the  instant  case.  He  stated that  the 
accused was known to him and the incident occurred on 11/09/13 at about 8.30 a.m. 
near the house of Manas Ali at No. 1 Pachali. PW1 stated that he was going to his school 
in a bike driven by Raju Prasad Saha and he sat behind Raju. He stated that at the place  
of occurrence, the accused suddenly came shouting from behind and tried to hit him 
with a dao on his neck. The blow missed his neck but fell on his back and there was 
bleeding. PW1 and Raju Saha continued to drive away. Raju stopped the bike to see the 
injury. The accused shouted from behind that the informant escaped that day but he will 
shoot him some day. PW1 then went to the P.S. and filed the case. He stated that the 
accused  had  been harassing  him for  a  long  time and  had  also  attacked  his  family 
members as well. Ext 1, being the ejahar and Ext 1 (1) being his signature was proved 
by PW1.

12.In his cross examination, PW1 stated that he visited the P.S. at about 1.30 p.m. to 
register the case. The police sent him for medical examination to a doctor. He stated 
that the accused was his younger brother. He admitted that the wife of the accused had 
filed a case against him for allegedly attempting to rape her. The date of occurrence in  
that case was 22/03/13. He admitted that he had taken two days leave on 22/03/13 
after getting injured in this case. He denied the suggestion that he had not mentioned 
before the police that the accused tried to hit him with a dao on his neck. The blow 
missed his neck but fell on his back. He admitted that he had not mentioned before the 
police that the accused shouted from behind that the informant escaped that day but he 
will  shoot him some day. He denied the suggestion that no such incident had taken 
place on 11/09/13 and he had lodged a false case in retaliation to the case filed against  
him  by  the  accused’s  wife.  He  denied  the  suggestion  that  he  was  not  medically 
examined on 11/09/13. 

13.PW2, Rupa Kalita is the wife of the informant. She stated that the accused was her 
brother in law and the incident occurred on 11/09/13 at about 8.30 a.m. PW2 stated 
that her husband was going to his school in a bike driven by Raju Prasad Saha and he 
sat behind Raju. She stated that at the place of occurrence, the accused stopped her 
husband on the way and tried to hit him with a dao and the blow fell on his back and he 
sustained injury on the back. She stated that her husband fled from the spot and Raju 
stopped the bike at a distance. The accused shouted from behind that her husband had 
escaped that day but he will shoot him some day. She stated that she saw the injury 
mark on the back of her husband and there was blood clot and slight bleeding on the 



injury. She stated that her husband narrated the incident to her and she accompanied 
her husband to the P.S. to file the case.

14.In  her  cross  examination,  PW2  stated  that  she  was  at  her  house  at  the  time  of 
occurrence. Her husband and Raju had returned home and narrated the incident to her. 
Raju had told her that God had saved her husband as the accused had attempted to 
strike the blow at the hand of her husband. She admitted that the wife of the accused 
had lodged a case against her husband for attempting to rape her prior to this instant 
case.  She  further  admitted  that  there  was  a  land  dispute  between  them  and  the 
accused. She denied the suggestion that no such incident had taken place and she was 
deposing falsely.

15.PW3, Lilakanta Baruah stated that the informant and the accused were known to him 
and that the informant was his collegue. He stated that he had not seen the incident but  
the informant told him that the accused had hit him with a dao on his back. PW3 then 
rushed to the house of the informant and accompanied him to the P.S. He also stated 
that he rebuked the accused and told him that such incident should not take place 
between brothers and the accused admitted his mistake and asked for forgiveness. 

16.In his cross examination, PW3 stated that he was informed about the incident by the 
informant’s wife. He stated that on the date of occurrence, he was present in his school. 
Nilomoni Talukadar, Abdul Sukkur were present at the P.S. There was another collegue 
of the informant present at the time of the incident and also at the P.S. He stated that  
his statement was recorded by the police after about 10 days of the incident. He stated 
that he saw cut injury on the back of the incident. He denied the suggestion that he had 
not stated before the police that he rebuked the accused and told him that such incident 
should  not  take place between brothers  and the accused admitted his  mistake and 
asked for forgiveness. He admitted that he knew about the land dispute between both 
the parties prior to this case. He denied the suggestion that he had not visited the house 
of the informant and the P.S. and he did not see the injury on the back of the informant. 
He denied deposing falsely as he had good terms with the informant.

17.PW4, Abdul Khaleque stated that the informant and the accused were known to him but 
denied knowing anything about the incident. 

18.PW5,  Raju  Prasad  Saha  stated  that  he  knew the  informant  and  the  accused.  The 
incident occurred on 1/09/13 at about 8.30 a.m. at a distance of about 1 km from the 
house of the informant. He stated that he and the informant were going to their school  



on his bike. PW5 was riding the bike and as they reached the spot, the accused came 
from the left side armed with a dao and shouted “wait, wait”. The accused then hit the 
informant with a dao but since PW5 had increased the speed of the bike, the informant 
managed to escape. He stated that the accused chased them and they stopped the bike 
near the panchayat office and he was a red mark on the back side of the chest of the  
informant.  After  some  time  a  Manipuri  teacher  came  and  asked  PW5  to  drop  the 
informant at his house and PW5 did accordingly and then left for the his school alone.

19.In his cross examination, he stated that he visited the P.S. at about 4-5 p.m. He stated  
that he and the informant worked in the same school. He denied the suggestion that he 
did  not  mention  before  the  police  that  the  accused  came  from  behind  shouting 
“wait,wait” and that they stopped the bike near the Panchayat Office where they met 
the Manipuri teacher and then he dropped the accused home and that he did not see 
the red mark on the back of the chest of the informant. He denied the suggestion that 
the incident had not taken place and that he was deposing falsely as he had good terms 
with the informant

20.PW6, Chidananda Nath is the I/O of the instant case. He stated that on 11/09/13, the 
instant case was registered and he took charge of the investigation. He questioned the 
informant at the P.S. and sent him for the medical examination and then proceeded to 
the P/O where he drew a sketch map and recorded the statements of the witnesses.  
Exhibit 2 being the sketch map and Ext 2(1) being his signature was proved by PW6. He 
stated that the C/S was filed by the 2nd Officer of Lanka P.S., Tankeshwar Das. Exhibit 3 
was the C/S and Exhibit 3 (1) was the signature of Tankeshwar Das which was identified 
by PW6.

21.In his cross examination, PW6 admitted that no case requisition number as well as case 
reference number was mentioned in the medical report. Ext A was the medical report.  
He  stated  that  he  collected  the  Medical  Report  on  21/09/13.  He  stated  that  the 
informant had told him that the accused had hit him with a dao on his neck (back side 
of the chest) but the blow had fallen on his waist and injured him. He stated that PW2 
had not stated before him that Raju Saha had told her about the incident and she had 
seen injury on the back of the informant and that there was bleeding from it and that 
she had not stated that the accused had threatened to shoot her husband and that Raju 
and her husband had returned home and that she had immediately accompanied her 
husband to the P.S. He stated that PW3 did not state before him that he rebuked the 
accused and told him that such incident should not take place between brothers and the 
accused admitted his mistake and asked for forgiveness. He denied the suggestion that 
he had not recorded the statement of PW2, had not visited the P/O and had conducted 
the investigation poorly. He stated that he did not meet Raju Saha at the P.S. but met 
him at the P/O. He denied the suggestion that he did not question Raju Saha at the P.O.



22.DECISION:   The crux of the Prosecution story as per the ejahar was on 11/09/13 at 
about 8 a.m., the informant was riding pillion in a bike driven by his collegue Raju Saha 
and both of them were travelling on their way to Uttar Farmapaur Primary School where 
they worked as teachers. On the way at L. P. Road, accused Utpal Kalita who was armed 
with a dao shouted at the duo “wait, wait”. The accused then hit the informant with a 
dao just as the bike passed by injuring him. The accused threatened that the next time 
he will shoot the informant.

23.Before analyzing the evidences of the PWs, it must be kept in mind that the informant 
and the accused are brothers. The informant in his evidence as PW1 has stated that he 
was attacked by the accused and hit by a dao by the latter but the blow which was 
aimed at his neck fell  on his back and injured him. He stated that there was slight 
bleeding on his injury. PW2 who is the wife of the informant was at her house at the 
time of the incident but she has testified that she had seen blood clotting on the back of 
the informant. The most vital witness is PW5, Raju Prasad Saha who had witnessed the 
incident had also corroborated the version of  the informant.  He too stated that the 
accused had attacked the informant who was travelling with PW5 in his bike and the 
informant had sustained injury on the back of the chest. He had testified that he had 
seen a red mark on the spot. The Ld. Counsel for the accused has contended that there  
is contradiction in the versions of PW1, PW2 and PW5. He has argued that while both 
PW1 and PW2 has stated that the injury was in the back of the informant, PW5 had 
stated that the injury was in the chest. However perusal of the evidence of PW5 has 
revealed that the said PW had stated that he had seen the injury on the “back side of 
the chest” of  the informant.  The back side of  the chest  would imply the back of  a 
person. In my considered opinion, different persons have different ways of expressing a 
thing and at times even in translation, the actual meaning of a thing gets twisted. The 
Ld. Counsel for the accused has also suggested that the version of the Prosecution is not 
trust worthy since the Medical Report (Exhibit A) does not mention any cut injury nor 
does it mention any visible bleeding. The Medical Officer in the instant case was not 
examined and the Report was exhibited by PW6, the I/O of the instant case. It is true 
that a bare perusal of Exhibit A reveals that the Medical Officer examining the informant 
had only suggested a mild injury caused by a blunt object which was simple in nature. 
In my considered opinion, it is human nature to exaggerate and more so when a person 
wishes to implicate another and see him punished. That is a nature common to majority 
of humans. However a little exaggeration does not wash away the entire prosecution 
story. It must also be mentioned that the accused is being tried of the offence of sec  
323 IPC only. What is important to me is that the Medical Report had mentioned an 
injury, albeit simple in nature. How the injury was caused has been explained by PW1 
and PW6. Moreover PW3, though had not witnessed the incident had gone to the house 
of the informant on hearing of the news and had accompanied the informant to the 
police station. He also stated that he had met the accused there who had asked for the  
forgiveness of PW3 for his actions, implying that he had in fact indulged in a wrong act.

24.The Learned Counsel for the accused has also brought to my notice that PW2 had not 
stated before the I/O that Raju Saha had told her about the incident and she had seen 



injury on the back of the informant and that there was bleeding from it and that she had 
not stated that the accused had threatened to shoot her husband and that Raju and her 
husband had returned home and that she had immediately accompanied her husband to 
the P.S. It has also been suggested that PW3 too had not stated before the I/O that that 
he rebuked the accused and told him that such incident should not take place between 
brothers and the accused admitted his mistake and asked for forgiveness. The cross 
examination of the I/O reveals that these statements were not made to him by PW2 and 
PW3 respectively.  However,  in  my view there is  a difference between contradictions 
made in  the  statement  before  the  police  and  omissions  made before  the  police.  A 
human mind is not a tape recorder and it would be fool hardy to expect a person to be 
able to quote verbatim all their statements made before the police with the passage of  
considerable time. The omissions in the instant case are not crucial enough to dilute or 
raise question marks over the trust worthiness of the said PWs. The defense side has 
also stated that PW3 and PW5 have a cordial relation with the informant and hence they 
had deposed falsely. Just because PW3 and PW5 are on cordial terms with the informant 
is not a sufficient ground to raise question marks about the truthfulness and sincerity of 
the said PWs. Both the PW3 and PW5 are school teachers and respectable persons and I 
do not think that they would go out of the way to lie on oath and implicate an innocent 
person only at the prodding of the informant.

25.Admittedly, there is bad blood between both the accused and the informant who are 
siblings.  The  accused  in  his  statement  of  defense  has  stated  that  he  was  falsely 
implicated in this case since his wife had filed a case against the informant for allegedly 
trying to rape her. The informant in his cross examination has admitted that there is a 
pending case under trial against him under sec 354 IPC filed by the wife of the accused.  
I have given considerable thought on this point. The date of occurrence in the case filed 
by the wife of the accused was 23/03/13 whereas the date of occurrence in the instant 
case is 11/09/13. There is a gap of six months between the two alleged incidents. In my 
mind this fact assumes significance since had the informant wanted to retaliate against 
the accused for the case filed against him, there was no need for him to have waited six 
months to lodge a false case. He would have done that immediately. Hence I do not find 
enough merit in this justification by the accused.

26.So in final analysis I find that there is no material to prove that the offence of sec 341 
IPC was committed by the accused. None of the PWs had mentioned that the accused 
had  unlawfully  restrained  the  informant.  The  informant  by  his  own  admission  kept 
moving  even  when  he  was  attacked  by  the  accused.  Hence  the  first  point  of 
determination is answered in negative, in favour of the accused.

27.In  view of  the  detailed  analysis  made  above,  the  second  point  of  determination  is 
answered in positive, as against the accused.



28.I also do not find sufficient materials to hold the accused guilty of having committed the 
offence  punishable  under  sec  506  of  IPC.  PW1  had  stated  that  the  accused  had 
threatened to shoot him. PW2 was not present on the spot and hence her statement 
that the accused had threatened to shoot the informant cannot be considered. As per 
her own admission, she had heard about it from the informant herself. PW5 who was an 
eyewitness had maintained a stoic silence about the alleged threat. Hence, the final 
point of determination is answered in negative in, favour of the accused. 

ORDER

1. In view of the discussions made above and the decision reached therein it is held that 
the prosecution has managed to prove the charge under sec 323 of IPC against the 
accused beyond all reasonable doubts; the Prosecution has failed to establish the charge 
under sec 341 and sec 506 of IPC against the accused; as such the accused Utpal Kalita  
is held guilty of the offence under section 323 of IPC and convicted.

2. Considering the nature of offence and the fact that the accused had committed the 
offence under sec 323 of IPC against his own brother and also the existence of bad 
blood between both the sides on account of property dispute and the nature of injury 
detected and the fact  that  there are no criminal  records of  the accused, I  deem it 
prudent to allow the accused to be released after due admonishment under sec 3 of 
Probation of Offenders Act with a warning not to repeat any offence in the future. I 
deem it necessary to impose a fine of Rs. 5000/ (Rupees Five Thousand) on the accused 
under sec 5 of Probation of Offenders Act.

3. The case is disposed of on contest accordingly.

4. The bail bonds of the accused stands extended for a period of six months.

5. Furnish a free copy to the accused.

          Given under my hand and the seal of this court on this the 22nd day of February, 2017 at 
Hojai.

BiswadeepBaruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           Prafulla Kalita

PW2           Rupa Kalita

PW3           Lilakanta Baruah

PW4           Abdul Khaleque

PW5           Raju Prasad Saha

PW6           Chidananda Nath

WITNESS FOR THE DEFENSE: NONE

EXHIBITS: 

Exhibit 1        Ejahar

Exhibit 1(1)   Signature of PW1

Exhibit 2        Sketch Map

Exhibit 2(1)   Signature of PW6

Exhibit 3        Charge Sheet

Exhibit 3(1)   Signature of Tankeshwar Das identified by PW6

Exhibit A        Medical Report.   


