
                                                                                            

 

IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, HOJAI.

G.R.Case No. 903/2012.

                                                         

U/s. 341/323/326/34 I.P.C.

STATE

   Vs.

BAPAN DEY.

SHIBU DEY.

........Accused persons.

PRESENT: SHARIFUDDIN AHMED PATHAN, A.J.S.

Judicial Magistrate, First Class,

Hojai.

For the Prosecution : Learned A.P.P.

For the Defence : A.B.M. Siddique. Ld. Advocate.

Charge Explained On : 04/12/2013.

Evidence recorded on : 04/01/14, 30/01/14, 26/02/14, 

31/05/14, 04/08/14, 29/04/15.

Argument heard on : 27/05/15.

Judgment delivered on : 24/06/15.

JUDGMENT.

1.This is a case u/s 341/323/326 IPC wherein the informant- nantu 

Choudhury  has  alleged  wrongful  restraint,  assault  causing 

grievous injury to himself and simple injuries to Partha Dey by the 

two accused in pursuance of common intention.

2.The prosecution story in brief is that on 09/07/2012, at about  10:30 

A.M, while the Informant- Nantu Chodhury and his friend- Partha 

Dey were returning home, the accused persons obstructed them 

near the Auto Stand at Crossing gate and started to abuse Partha 

Dey using filthy language and shoved him and when he tried to 

stop them, the accused assaulted them with their hands and feet 

on their bodies and the accused- Bapan Dey bit into the finger of 

his  left  hand  and  removed  some portion  of  his  finger  and  the 

accused- Shibu Dey hit his friend with a belt causing injuries. 
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3.The informant lodged an Ejahar at Lumding P.S which was registered 

as Lumding P.S Case No- 169/2012 u/s  341/326/325/34 I.P.C 

and investigation was conducted by the I/O.  

4.On the  basis  of  the  ‘Ejahar’  police  started  investigation  and after 

completion of investigation the police found sufficient materials 

and submitted charge-sheet against the accused persons – Bapan 

Dey and Shibu Dey U/s 341/326/323/34 I.P.C vide Charge-Sheet 

No. 91/2012 dated 31/07/2012.

5.On  submission  of  the  charge-sheet,  cognizance  of  offence  U/s. 

341/323/326/34  I.P.C  was  taken  against  the  accused  persons 

and process was issued against the accused persons. During trial 

copy was furnished to the accused persons. Finding Prima-facie 

materials to presume that the accused persons have committed 

offences punishable U/s-341/323/326/34 I.P.C, the charge under 

the  aforementioned  sections  was  framed  against  the  accused 

persons and the same on being read over and explained to the 

accused persons, they pleaded not guilty and claimed to be tried. 

6.In  the  course  of  hearing  the  prosecution  examined  six  witnesses 

including  the  Investigating  Officer.  The  accused  persons  have 

been examined  u/s  313  Cr.P.C,  wherein,  they  have  denied  the 

allegations labelled against them. The defence case is of complete 

denial and moreover, the defence side has declined to adduce any 

evidence.

7. Points for determination:-  

i. Whether the accused persons acting in pursuance of 

their  common  intention  wrongfully  restrained  the 

Informant  and  his  friend  while  they  were  returning 

home on 09/07/2012,  at  about  10:30  P.M near  the 

Auto Stand, at Crossing Gate and thereby committed 

offences punishable u/s 341/34 I.P.C? 

ii. Whether the accused persons acting in pursuance of 

their  common intention assaulted the Informant and 

the  accused-  Bapan  Dey  removed  a  portion  of  the 

finger  on the left  hand of  the victim- Nantu Dey by 

biting it off on 09/07/2012 at about 10:30 P.M, near 

the  Auto  stand  at  Crossing  Gate  and  thereby 

committed offences punishable u/s 326/34 I.P.C? 

iii. Whether the accused persons acting in pursuance of 

their  common intention assaulted the victim- Partha 

Dey with their hands, feet and belt and inflicted simple 
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injuries  on his  body on 09/07/2012, at about 10:30 

P.M near the Auto Stand, at Crossing Gate and thereby 

committed offences punishable u/s 323/34 I.P.C? 

8.

9. Discussion, Decision and Reasons thereof:-   

I have heard arguments from both sides at length and perused the 

Case Record in  its  entirety.  For  the sake of  convenience,  all  the 

points for determination have been taken together for discussion. 

Let me first put forth the evidence on record to arrive at a definite 

finding on the points for determination framed by me. 

10. The informant – Nantu Choudhury has been examined as P.W.1. 

The  informant  has  stated  in  his  evidence  as  P.W.1  that  the 

incident happened about one year back (as on 04/01/14) at about 

10:30 P.M. He has stated that he alongwith his friend- Partha Dey 

were going home and at that time, the accused Bapan Dey was 

abusing  someone  near  the  Auto  Stand,  at  West  Gate  and that 

Partha  asked  him  to  stop  abusing  and  go  home  and  then  the 

accused- Bapan Dey started to assault Partha with his waist belt 

and Partha fell down and that when he tried to stop Bapan, the 

accused- bit into the finger on his left hand and he sustained a 

deep cut in his finger and also that some portion of his finger was 

totally  severed from his hand.  He has stated that at that time, 

Shibu and Manik Came to the spot and that Shibu took out his belt 

and assaulted Partha with it. He has stated that he was bitten by 

Bapan as he was trying to stop him and pick Partha up. He has 

also stated that he was taken to the hospital by his friends and 

later to the P.S and again back to the hospital. He has stated that 

though he was taken to civil  hospital,  they pleaded inability to 

treat him and he was taken to the Railway hospital. He has stated 

further that the case was lodged on the next day. 

11. During  his  cross-examination,  the  P.W.1  has  stated  that  the 

accused Bapan was standing near  the shop of his uncle at  the 

Auto Stand at the time of the incident and also that he has to pass 

through the shop to reach home. He has stated that there was 

power supply at the time of the incident and that there are lights 

on that road. He has also admitted that Bapan Dey was abusing 

someone when they reached. He has stated that both Partha and 

Bapan fell  on the ground and were kicking one another and he 

was bitten as he tried to pick Partha up. The P.W.1 has denied the 

suggestion that he had stated before the Police that Partha had a 
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financial transaction with Bapan and that led to the incident. He 

has denied the suggestion that Partha had assaulted Bapan for 

the financial transaction and that Shibu didnot come to the spot 

and assault Partha with a belt and further that Bapan didnot bite 

him. 

12. Rupam Choudhury has been examined as P.W.2. He has stated in 

his evidence that the incident happened in the year 2012 at about 

10:30 P.M. He has stated that while he was returning home in an 

auto  and  reached  the  auto  stand  at  Brick  fields,  he  saw  the 

accused- Bapan assaulting Partha with a belt. He has stated that 

he came out of the auto and saw that Bapan had bitten off the 

finger of Nantu Choudhury. He has stated that they took Nantu to 

the hospital  in an auto and the doctor referred him to another 

hospital and the he was taken to the Railway Hospital. 

13. During his cross-examination, the P.W.2 has deposed that there 

was power supply at the time of the incident. He has admitted 

that Nantu Choudhury is his cousin and Partha is his neighbour. 

He has also stated that Partha and Bapan were involved in a fight 

and Nantu’s finger was bitten off when he was trying to stop the 

fight and separate the two. He has also admitted that when he 

reached the spot, Bapan had already bitten off the finger and has 

also admitted that he didnot see who had bitten off the finger. He 

has stated that he found Nantu on the ground and didnot see the 

accused on the spot and found Partha and Nantu on the spot and 

took Partha to the hospital and was told by Nantu at the hospital 

that Bapan had bitten off his finger.

14. Sukanto Dey has been examined as P.W.3. He has stated in his 

deposition that the incident happened about 1 ½ years back (as 

on 26/02/14) at about 10:00 – 10:30 P.M near the Auto stand at 

Lumding. He has stated that there was a fight between the victim 

and the accused. He has stated that he was returning home after 

closing his shop and when he reached the spot, he saw Partha Dey 

and Bapan Dey assaulting one another and that Nantu Choudhury 

tried to separate the two and his finger was bitten off by Bapan 

Dey. He has stated that the victim was then taken to the hospital. 

15. During his cross-examination, the P.W.3 has stated that he was 

going  home  alongwith  Partha  Dey  and  that  there  was  power 

supply at the time of incident near the spot. He has stated that he 

doesnot know the reason for the fight and has stated that both 

Bapan  and  Partha  were  injured  in  the  incident.  He  has  stated 
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further that Nantu was trying to separate Bapan from Partha by 

holding him and at that time his finger on the left hand was bitten 

off by Bapan. He has stated that Nantu and Bapan fell down and 

that  he  had  seen  the  accused  biting  off  the  finger  of  Nantu 

Choudhury. He has also stated that Nantu didnot assault Bapan.  

16. Partha Dey has been examined as P.W.4. He has stated that the 

incident happened about two years back in the year 2012 at about 

10:00 – 10:30 P.M near the Lumding Auto Stand. He has stated 

that he alongwith Nantu Choudhury were returning home after 

closing  his  shop  and  when  they  reached  the  spot,  they  heard 

Bapan abusing someone and shouting and that Nantu asked him 

to  stop  shouting  and  go  home  and  that  the  accused  Shibu 

suddenly came running and hit him with the buckle of his belt on 

his forehead and he fell down and started to bleed and that when 

Nantu tried to pick him up, Bapan severed the upper part of the 

middle  finger  of  Nantu’s  left  hand by biting it  off.  He has also 

stated  that  there  were  two  other  persons  on  the  spot  one  of 

whom was- Ripon Choudhury, i.e the P.W.4 and has forgotten the 

name of the other person. He has stated that when the incident 

happened people gathered and took them to the hospital.

17. During his cross-examination, the P.W.4 has stated that he had 

known the accused even prior to the incident and that they are 

brothers. He has stated that he doesnot know the person whom 

Bapan was abusing. He has stated that both the brothers were 

present  on  the  spot  and  that  Shibu  was  not  shouting.  He  has 

stated that there are shops and street lights near the spot and 

enough light. 

18. Rabishwar  Ghosh,  the  Medical  Officer  who  had  examined  the 

victims  has  been  examined  as  P.W.5.  He  has  stated  that  on 

09/08/2012, he was on night duty at Lumding First Referral Unit 

and on that day, the homeguard – Ala Uddin Ahmed escorted two 

victims to him for examination at about 11:50 P.M. He has stated 

that he found Termination of the Phalange of the middle finger of 

the left hand by teeth bite and bleeding on examination of Nantu 

Chodughury and also that the injuries were grievous in nature and 

caused  by  teeth.  He  has  stated  further  that  he  found  simple 

injuries on examination of Partha. 

19. During  his  cross-examination,  the  P.W.5  has  admitted  that  the 

case number has not been mentioned in the medical reports. He 

has also stated that the victim- Partha told him that it was teeth 
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bite and on examination, he found the same to be teeth bite. The 

P.W.5  has  admitted  that  he  has  not  mentioned  in  his  medical 

report- Ext-2 if any stitches were given to the victim or if he was 

referred to another hospital and also that the age of the injury 

and whether it was fresh has not been mentioned in the medical 

report. The P.W.5 has stated that the aforesaid injury cannot be 

sustained on falling on a hard or sharp surface and that in case of 

such falls the other fingers will  be injured and sometimes, they 

may not be injured; but as the other fingers were unaffected in 

this case, the injury must in all probability be by a teeth bite. He 

has also admitted that he has not mentioned in his medical report 

the exact injuries sustained by Partha Dey and has merely stated 

that his injuries were simple. 

20. A.S.I Narayan Saikia, who is the Investigating officer of this case, 

has been examined as P.W.6. He has stated that on 10/07/2012, a 

written Ejahar was filed at Lumding P.S and he was handed over 

charge  of  initial  investigation.  He  has  also  stated  that  on  the 

previous night, the Informant had come to the P.S in an injured 

state and a G.D. Entry vide no- 287, dtd. 09/07/2012 was made 

and a medical requisition was given and the victim was sent to 

Lumding PHC and later referred to the Railway Hospital. He has 

stated that he had gone to the place of occurrence at night and 

picked up Bapan Dey and Manik Dey and questioned them at the 

P.S. He has also stated that he visited the P.O, drew the sketch 

map, recorded statement of witnesses and then also collected the 

medical  report  of  the  victims.  He  has  stated  further  that  on 

completion of the initial investigation, he handed over the case 

diary to the O.C Lumding P.S and based on his investigation, the 

chargesheet against the accused persons was filed.

21. During  his  cross-examination,  the  P.W.6  has  deposed  that  the 

victims didnot accompany him to the P.O and also that he is not 

aware who referred the victims to the Railway Hospital. He has 

also  stated  that  there  was  a  fight  and  assault  between  the 

Informant, victim and both the accused persons. 

22. From the evidence recorded above, it is seen that there are two 

eye witnesses to the alleged incidents apart from the Victims and 

they are the P.W.2 and P.W.3. Let us first analyse the evidence of 

the principal witnesses the P.W.1 and P.W.4 who are the victims 

of this case. Both the P.W.1 and P.W.4 have stated that the spark 

for the incident came from the victim Nantu asking the accused 
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Bapan to stop abusing and go home, as he was found abusing 

someone on the road. There is some contradiction between the 

P.W.1 and P.W.4 with regard to what happened after that.  The 

P.W.1 has stated that on being so told, the accused Bapan started 

to assault Partha with a belt and he was bitten as well as he tried 

to stop Bapan and later Shibu came and hit Partha with a belt. The 

P.W.4 has however stated that when Nantu asked Bapan to stop 

abusing and go home, Shibu came running and hit the P.W.4 with 

the buckle of his belt on his forehead and he fell down and Nantu 

was bitten by Bapan as he tried to pick him up. Thus there is a 

contradiction between them as to how the incident unfolded. But 

the contradiction seems only with regard to a part of the incident 

and the principal part of it is corroborated by the both the P.W.1 

and P.W.4. Both the P.W.1 and P.W.4 have stated in conformity 

with one another that the accused- Bapan had bitten the victim- 

Nantu  as  he  tried  to  pick  up  Partha  and  separate  Partha  and 

Bapan who were fighting. Both the witnesses have stated that a 

part of the finger of Nantu Dey was severed by the accused Bapan 

with his teeth. The P.W.1 is the victim himself and he has vividly 

narrated how the accused- Bapan had bitten him the finger of his 

left hand as he tried to pick Partha up and severed a part of it. 

There is no inconsistency in that regard. The inconsistency is with 

regard  to  the  first  part  of  the  incident  may  be  owing  to  the 

passage of time form the date of incident and the deposition of 

witnesses in Court,  as  the witnesses may have forgotten some 

part  of  the incident  or  may remember the incident  unfold  in  a 

different  way.  But  that  minor  blip  cannot  be  allowed  to 

overshadow the evidence of the victims with regard to the entire 

happenings. The witnesses many a times are nervous at the time 

of deposing in Court and this also affects their recollection of the 

incident  that  had  happened  some time back  and narrating  the 

same in Court. The P.W.1 and P.W.4 have corroborated each other 

about the accused Bapan biting off the finger of Nantu near the 

Auto stand at Lumding and there is  nothing to disbelieve their 

evidence.  The P.W.1 and P.W.4 were cross-examined at length, 

but nothing adverse could be brought against them to disbelieve 

their evidence.  

23. The evidence of the P.W.1 and P.W.4 find corroboration from the 

evidence of the P.W.2 and P.W.4. The P.W.2 is the cousin of the 

Informant and though he had stated in his evidence-in-chief that 
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he had seen the incident, he clarified later on during his cross-

examination  that  he  didnot  see  the  incident  and  was  told  by 

Nantu Dey about the accused Bapan Dey biting of his finger. He 

has  though  claimed  to  have  reached  the  spot  and  taken  the 

victims to the Hospital. The P.W.3 Sukanto Dey is an independent 

witness and he has stated that when he reached the spot, he saw 

the accused Bapan and victim- Partha assaulting one another and 

also saw the accused- Bapan biting off the finger of the victim- 

Nantu  as  he  was  trying  to  separate  the  warring  sides.  The 

evidence  of  the  P.W.3  is  vital  as  he  is  an  eye  witness  to  the 

incident and to add to it, he is an independent witness and in no 

way related to either of the sides. The P.W.3 was cross-examined 

at  length,  but  nothing  adverse  could  be  brought  on  record  to 

disbelieve him. 

24. The  ocular  evidence  of  the  P.Ws  is  supported  by  the  medical 

evidence. The P.W.5 who is the medical officer, who examined the 

victims on the night of the incident on 09/07/2012 has opined in 

Ext-2, that the victim Nantu Choudhury had sustained separation 

of the terminal phalange of the left middle finger owing to teeth 

bite and he has supported the same during his cross-examination. 

He has also clarified on being asked by the learned counsel for the 

accused that such injury can in all probability be caused by teeth 

bite as the other fingers have remained unaffected and cannot be 

caused owing to fall  on hard or sharp surface. The victims had 

claimed  that  the  incident  happened  on  09/07/2012  at  about 

10:30 P.M and the victims were taken to the Medical Officer and 

examined  on  09/07/2012  at  about  11:50  P.M.  This  further 

corroborates the claims of the P.Ws regarding the date and time 

of the incident. The P.W.4 had sustained simple injuries as opined 

by the Medical officer and that opinion was a generalised opinion 

and didnot specify the exact place of the body where the injury 

was sustained. 

25. The accused persons have also admitted to the happening of the 

incident in their statement u/s 313 Cr.P.C. But they have stated 

that the victims had in fact assaulted them and not the other way 

around. The accused have stated that they are not aware how the 

victims sustained the injuries. Thus it is seen from the statement 

of  the  accused  that  the  incident  did  happen,  but  they  have 

claimed that the informant and the victim had assaulted them as 

opposed  to  the  contrary  claimed  by  the  Prosecution.  The 
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admission of the accused that the incident did happen can be used 

against them. 

26. The Hon’ble Apex Court has held in the case of Dada Rao Vs. State 

of Maharashtra, AIR 1974. SC 388, that statement made by the 

accused under section 313 Cr.P.C should be read as a whole. It 

shouldnot  be dissected and considered only  in  part  where that 

part in inextricably connected with the other part  which is not 

taken into consideration. But the Court can rely on a portion of a 

statement and find the accused guilty in consideration of other 

evidence against him led by the prosecution. 

27. The Hon’ble Apex Court has also held in the case of Bishnu Prasad 

Sinha  Vs.  State  of  Assam,  2007  Cr.  L.  J.  1145  (S.C)  that  the 

statement made under section 313 Cr.P.C cannot form the sole 

basis for conviction, but the effect thereof maybe considered in 

the light of other evidences brought on record. 

28. Thus on a careful  reading of the law laid down by the Hon’ble 

Apex court on the relevancy and use of statements made u/s 313 

Cr.P.C,  it  is  seen  that  the  statements  so  made  have  to  be 

considered in the light of materials and evidence on record and 

then they can be used against the accused. Although, statements 

so made cannot form the sole basis for the conviction, the same is 

nevertheless  relevant,  if  corroborated by the evidence  of  other 

witnesses  examined  by  the  Prosecution  and  can  be  relied  to 

convict the accused.

29. Here  in  the  case  in  hand,  the  accused  has  admitted  to  the 

happening of the incident, but has raised the plea that they were 

assaulted by the victims. Thus the presence of the accused and 

the victims on the spot on the relevant date and time has been 

proved.  Now  with  regard  to  the  happenings  on  that  day,  the 

P.W.1, P.W.2, P.W.3 and P.W.4 have all stated in conformity with 

one another that the accused- Bapan had bitten off the finger of 

the victim- Nantu Choudhury. The P.W.1 is the main victim of this 

case and he has stated how in his attempts at stopping the fight 

and  separating  the  accused-  Bapan and Partha,  his  finger  was 

bitten off by the accused- Bapan. The same has been corroborated 

by  the  other  P.Ws  and  also  by  the  medical  officer  who  has 

confirmed the loss of the terminal phalange of the middle finger of 

the victim- Nantu Choudhury’s left hand owing to teeth bite. If the 

accused were in fact beaten by the Informant and Partha Dey as 

claimed by them, they too would have filed the case, but no such 
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case was filed and even if it was filed, it has not been brought to 

the notice of this Court and which is a situation going against the 

accused persons. The accused cannot just state that though the 

incident happened, they were at the receiving end of the assault 

and  donot  know  how  the  victim  sustained  the  injury.  If  the 

accused were beaten, they would be the first to reach the P.S and 

not vice versa. The victim- P.W.4 also sustained injuries on his 

body,  though  the  specific  injuries  on  his  body  have  not  been 

mentioned,  none  the  less  simple  injuries  is  reflected  in  the 

medical report and the evidence of the P.W.1 and P.W.4 proves 

that there was a tussle and assault between the two. Thus it has 

been proved by the witnesses that the accused Bapan Dey had 

bitten the victim- Nantu Dey on his finger and severed a portion of 

it from his hands and also assaulted Partha Dey and assaulted and 

caused simple injuries to him. 

30. As regards  the  accused  Shibu Dey,  it  is  seen that  there  aren’t 

sufficient  materials against  him. The P.W.1 has stated that the 

accused- Shibu had come as Partha was being beaten by Bapan 

and assaulted him with a belt and the P.W.4 has stated that it was 

Shibu who started the initial  assault  on Partha.  The P.W.2 and 

P.W.3  have  not  stated  anything  about  the  presence  of  the 

accused- Shibu on the spot and the P.W.3 has stated that when he 

reached the spot,  he had seen the accused-  Partha and Bapan 

fighting. Thus the independent witnesses have not stated about 

the  presence  of  the  accused-  Shibu  on  the  spot  and  the 

depositions against him by the P.W.1 and P.W.4 are inconsistent. 

In  such  a  scenario,  the  accused-  Shibu  is  entitled  to  get  the 

benefit of doubt and is found to be innocent. 

31. As the accused Shibu Dey’s presence on the spot has not been 

proved and he has been held innocent, no question of both the 

accused acting in pursuance of their common intention arises and 

as such the section 34 IPC is dropped against the accused.   

32. No material against the accused- Bapan Dey has been found u/s 

341 I.P.C and hence he is acquitted under the aforesaid section. 

33. The learned counsel for the accused has submitted that though 

charge has been framed against the accused- Bapan Dey U/s 326 

IPC,  the  same  is  not  maintainable  as  the  “teeth”  cannot  be 

considered  to  be  a  weapon  used  for  cutting  or  stabbing.  The 

learned  counsel  for  the  accused-  Bapan  Dey  has  raised  an 

interesting  plea  during  his  arguments  and  the  same  has  been 
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dealt with in detail in a similar case wherein, a person was bitten 

on his penis by the accused and the Learned defence counsel had 

taken a similar plea by the Hon’ble Chattisgarh High Court in the 

case of  Hari Chandra Vs. State of Madhya Pradesh arising out of  

Criminal Appeal No 1219 of 1995 and the Hon’ble Judge opined  

thus:

34.  Now leaning back to the facts of the case in hand it comes to the 

fore the victim suffered tooth-bite injury on his penis. 

35. According  to  the  New  International  Webesters'  comprehensive 

dictionary "tooth" means one of the hard, dense structures in the 

mouth  of  a  vertebrate,  used  for  seizing  and  chewing  food,  as 

offensive  and  defensive  weapons,  etc.  It  consists  chiefly  of 

dentine or ivory, invested on the outer surface and crown with 

enamel, and a root embedded in the gum, with a small opening 

leading into a pulp cavity richly supplied with blood vessels and 

nerves.

36. The description of tooth in The Oxford English Dictionary Second 

Edition Vol. XVIII reads thus:

37. "In plural the hard processes within the mouth, attached (usually 

in sockets) in a row to each jaw in most vertebrates except birds 

(but also in some extinct birds) having points, edges or grinding 

surfaces and serving primarily for biting, tearing or triuration of 

solid food and secondarily as weapons of attack or defence, and 

for other purposes in singular each of these individually."

38. Though the word "instrument" has not been defined in   the Indian   

Penal Code, as per Webesters' New International Dictionary, 1926 

Edition, speaks of instrument as the means by which any work is 

performed or result is effected: one that is made a means, or is 

caused to serve a purpose, a medium, means or agent. According 

to the meaning conveyed in The Shorter Oxford English Dictionary 

Vol. I 1933 Edition, word "instrument" is a thing with or through 

which something is done or effected: a means, a tool, implement, 

weapon, a part of the body having special function. Thus primarily 

an instrument has been defined as something by which something 

is done. Now, undoubtedly, the primary function of human teeth is 

to bite food, to cut it by the incisors, canaine, the premolar and 

the molar and to reduce it into pieces and to render it into pulp, 

masticate and then let the system swallow it for easy digestion. 

The purpose of the tooth is thus biting or cutting. It cannot be 

denied  that  human teeth can be and are used as a  weapon of 

Sharif Uddin Ahmed Pathan.                                             GR-903/2012

Judicial Magistrate First Class.
Hojai. Page 11

11

http://indiankanoon.org/doc/1569253/
http://indiankanoon.org/doc/1569253/


                                                                                            

attack or defence. In sum and substance the instrument does not 

mean only some mechanical device wholly apart from the human 

anatomy.  Human  hands  and  legs  can  also  be  used  as  an 

instrument  for  causing  grievous  hurt.  Having  thus  had  a 

comprehensive meaning of word "instrument", this court sees no 

reason  in  not  including  the  "human  tooth"  in  the  category  of 

instrument. In other words, holding the tooth as an instrument for 

cutting  and  serving  as  weapon  of  offence  and/or  defence  the 

contention  of  the  counsel  for  the  appellant  that  the 

accused/appellant has not caused any injury with an instrument is 

repelled.  Causing  tooth-bite  Injury  is  very  much  an  offence 

under Sections  324 or  326   of  the  Indian  Penal  Code   depending 

upon the nature of injury - simple or grievous, received by the 

victim.”

39. It has thus been seen that even the tooth of a person can be used 

as an instrument of offence and in such a case if a person suffers 

grievous hurt, the same shall be covered within the meaning of 

“instruments of offence” as envisaged u/s 326 I.P.C.

40. The accused Bapan Dey is in view of the above discussion found 

guilty of having committed offences punishable u/s 326/323 IPC 

and is convicted thereon. 

41. I have heard the accused persons and their Ld. Counsel on the 

point of sentence. The Ld Counsel has prayed that the accused is a 

young person who has no previous criminal records and the same 

should be taken into consideration for advancing the benefits of 

the Probation of offenders Act as a severe sentence may hamper 

his future.

42. The accused- Bapan Dey is aged about twenty nine (29) years at 

present and was aged about twenty six years at the time of the 

incident.  He was of  sufficient  understanding  to understand the 

consequences of his act not only on himself but also to the victim-

Nantu Dey who lost a part of his finger and thus will always be at 

a disadvantage while doing any physical activity and the stigma 

will be attached to him till his death. There was no occasion for 

the accused to act in such a brutal manner as he was not under 

any  threat  from  the  victim  Nantu,  who  was  in  fact  trying  to 

separate him and the victim- Partha and at that moment, Bapan 

bit  him.  Thus  the defence  of  acting  in  self  defence  is  also  not 

available to him. The action of the accused Bapan was cruel and 

which  shall  affect  the  victim  for  his  entire  life  and  as  such 
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deserves no leniency of this Court and as such I am not inclined to 

advance  the  beneficial  provisions  of  Section  3  0r  4  of  the 

Probation of offenders Act 1958. 

43. The accused-Bapan Das is convicted and sentenced as under:

i. U/s 326 I.P.C- Rigorous Imprisonment for a period of 

two years. 

ii. U/s323 I.P.C- Rigorous Imprisonment for a period of 

one month.

iii. The  accused  shall  also  pay  compensation  of  Rs 

10,000/- to the victim- Nantu Chouddhury.

44. Any period of imprisonment undergone by the accused shall be set 

off  against  the sentence imposed.  The sentences  imposed shall 

run concurrently.

45. The accused- Shibu Dey is held to be innocent and is acquitted 

accordingly.

46. The bail-bonds executed in favour of the accused person- Shibu 

Dey are extended for  a  further  period of  Six months from this 

date. 

47. Let free copies of the Judgment be given to the accused-Bapan 

Dey immediately.

48. Pronounced by me in this open Court, this 24th day of June, 2015 

and given under my hand and seal of this Court.

              

Sharif Uddin Ahmed Pathan

Judicial Magistrate, First Class.
 Hojai, Nagaon.
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APPENDIX

                               PROSECUTION EXHIBITS 

1. Ext-1                 - Ejahar.
2. Ext-1(1)                  - Signature of the 

Informant.
3. Ext-2,(3)                  - Medical Report.
4. Ext-2(1)  (3)(1)       - Signature of the Doctor.
5. Ext-4       - Sketch Map.
6. Ext-4(1)       -  Signature of the I/O.
7. Ext-5        - Chargesheet.
8. Ext-5(1)         - Signature of the O.C 

Lumding.

DEFENCE EXHIBITS.

 None.

PROSECUTION WITNESSES.

1. Nantu Choudhury.
2. Rupam Choudhury.
3. Sukanto Dey.
4. Partha Dey.
5. Rabishwar Ghosh.
6. Narayan Saikia.

DEFENCE WITNESSES.

NONE
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