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JUDGMENT

1. The prosecution in this case was launched by the lodging of the ejahar with the Officer
in Charge of the Lanka Police Station by the informant Sagar Das on 22/07/13 to the
effect  that  on 21/7/13,  he was involved in  an altercation with the accused persons
namely,  Subhash  Das,  Rina  Das,  Jagganath  Das,  Rup  Sagar  Das,  Roma  Das  and
Prasenjit  Das  over  the  ducklings  of  the  informant  trespassing  into  the  land  of  the
accused persons. Thereafter when the wife and the son of the informant went to fetch
their ducklings, they were assaulted by the accused persons and the latter also snatched
the earrings of the wife of the informant. Later when the informant was taking his wife
and his son for treatment at Lanka Hospital in an auto, the accused persons accosted
them at  Jurapukhuri  Chariali  at  about  7  pm and  assaulted  them and  caused  them
grievous injuries.



2. The police upon receipt of the ejahar registered Lanka Police Station case no. 199/2013
under sections 147/325/379 IPC and started investigation in the case. After completion
of the investigation the police submitted chargesheet against the accused, Subhash Das,
Rina  Das,  Jagganath  Das,  Rup  Sagar  Das,  Roma Das  and  Prasenjit  Das  under  sec
147/352 IPC.

3. The accused persons were called upon to enter trial and after causing their appearance,
the copies of the relevant documents were furnished to the accused. Upon hearing and
on perusal of records, particulars of offence under section 147/352 IPC was read over
and explained to the accused persons to which they pleaded not guilty and claimed to
be tried.

4. The prosecution in  support  of  its  case examined six  witnesses including the victim;
whereas the defense did not adduce any evidence.

5. The defense case is of total denial as reflected in the statement of defense recorded
under section 313 of Cr.P.C.

6. I have heard both the parties. I have heard the learned counsel for the accused persons
who submitted  that  there is  no  material  against  the  accused  persons;  as  such the
accused persons needs to be acquitted.

7. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for
determination-

(1)Whether the accused persons had on 21/07/13 committed rioting and thereby
committed offence punishable under sec 147 IPC?

(2)Whether the accused persons had on 21/07/13 used criminal  force upon the
informant, his wife and son and thereby committed offence under section 352
IPC?

8. Now let me discuss the materials on record and try to arrive at a definite finding as
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 & 2:

9. I have taken up all the points for determination together to arrive at a definitive finding.



10.The  prosecution  examined  six  witnesses  including  the  victim.  The  defense  did  not
adduce any witnesses.

11.PW1, Anima Das who is the wife of the informant of the case deposed that the incident
happened around 5 p.m. on the date of occurrence. Her ducklings had entered the field
of accused Subash Das. The accused Subash, Rina, Prasenjit, Kiran and Rama along
with other accused assaulted her and her son Biswajit Das. Later when they were going
to Lanka Hospital at about 7 p.m., the accused persons stopped them at Jurapukhuri
and  assaulted  her  husband  and  brother-in-law  Rabi  Konwar.  PW1  and  her  family
members later reached Lanka where they were medically examined.

12.In her cross examination, PW1 stated that the case was lodged after two days of the
incident. She stated that the accused persons owned agricultural land adjacent to her
house and that her ducks used to trespass into the fields of the accused who had asked
her to tie the ducks to restrain them from entering the fields earlier also. She denied the
suggestion that no such assault had taken place and her husband had lodged a false
case.

13.PW2, Sagar Das is the informant. He deposed that the incident took place at around 4-5
p.m. and he was not present at the place of occurrence. He stated that his ducks had
entered in to the field of Subhash Das and when his son Biswajit had gone to bring
them  back,  he  was  assaulted  by  Subhash  Das  and  Prasenjit  Das.  When  his  wife
intervened she was also assaulted by all the accused persons. His wife’s earrings were
also stolen. When he returned and got to know of the incident, he took his wife and son
to the hospital. On the way to the hospital in an auto, the accused Subhash, Prasenjit,
Jagganath and Rup Sagar assaulted him, his brother and son. He stated that he was
thrown down and his brother sustained injury on his eyes. Exhibit 1 being the ejahar
and Exhibit 1 (1) being his signature was proved by PW1.

14.In his cross examination, PW2 stated that the accused Subhash Das had agricultural
field adjacent to his  house and his  cattle  sometimes used to enter  the field of  the
accused. He denied the suggestion that he had lodged a false case against the accused
as he was involved in an argument with the accused over his ducks damaging the crops
of  the  accused.  He stated that  the auto  in  which they were travelling  belonged to
Swapan Das. He denied the fact that the accused did not assault them at Jurapukhuri.

15.PW3, Rabi Das who is the younger brother of the informant stated that there was a fight
between the informant, his wife and son with the accused namely, Subhash Das, Rina
Das, Prasenjit Das, Rupsagar Das, Rama Das and Jagganath Das. He stated that his
brother’s  ducks  had  entered  in  to  the  field  of  Subhash  Das  and  when  his  nephew



Biswajit had gone to bring them back, he was assaulted by Subhash Das and Prasenjit
Das.  When  his  sister-in-law  intervened  she  was  also  assaulted  by  all  the  accused
persons. He stated that when he and his brother were taking the informant’s wife and
son to the hospital, the accused Subhash, Prasenjit, Jagganath and Rup Sagar assaulted
them. He stated that he sustained injury on his legs and left eye.

16.In his cross examination, PW3 stated that he was working in Kerela and had returned
home prior to the incident. He stated that when the incident took place in the field, he
was not present on the spot. He stated that the auto in which they were travelling was
driven by Swapan Das. He denied the suggestion that he did not state before the police
that he had sustained injury in his eyes. He further denied the suggestion that they had
lodged  a  false  case  as  the  accused  had  warned  them to  restrain  their  cattle  from
entering the field of the accused and damaging the crops.

17.PW4, Debashish Das is a neighbor of both the parties. He stated that at the time of
occurrence, he was inside the house. He heard a hue and cry and rushed outside. When
he reached the spot he saw Subash Das’s son fighting with the son of Sagar Das. Both
had sticks in their hands. Then Subhash came running armed with a stick and started
assaulting the son of Sagar Das. Then informant’s wife also joined in the fight and all of
them started assaulting one another.

18.In his cross examination, PW4 stated that there was no one else present at the spot
initially but later other people reached there. He came back home after dispersing the
warring parties.

19.PW5, Biswajit Das also stated that on the date of occurrence he had gone to bring back
the ducks which had entered into the field of the accused. He was assaulted by Prasenjit
Das and Subhash Das. When his mother came to save him, she was assaulted by the
accused persons. He stated that later he along with his parents and his uncle Rabi were
travelling in an auto to go to the Hospital. There the accused Subhash Das, Prasenjit
Das, Jagganath Das and Rupsagar Das assaulted them at Jurapukhuri after stopping the
auto. His uncle received an injury in the eye. They managed to reach Lanka later on.

20.In his cross examination, PW5 stated that the paddy field of the accused was adjacent
to their house. He stated that their cattle do not stray inside the field of the accused. He
denied the suggestion that at the time of the incident, he was at school and he was not
assaulted by the accused Prasenjit when he had gone to bring their ducks back. He
denied the suggestion that the incident did not happen and the accused persons did not



assault them. He too stated that the auto in which they were travelling belonged to
Swapan Das.

21.PW6, Sita Rani  Das stated that on the date of occurrence, she heard shouting and
screaming from the house of the informant. She reached the place of occurrence and
saw both the families fighting with one another. She returned home thereafter.

22.In her cross examination, PW6 stated that her eyesight is weak and she is almost blind.
She denied the suggestion that no fight had taken place.

23.DECISION: In analyzing the depositions of all the PWs it must be borne in mind that the
informant had alleged the occurrence of two separate assaults on his family members by
the accused persons. In the first instance, the informant’s wife and son were assaulted
at about 5 pm on the date of occurrence when they had gone to bring back their ducks
which had trespassed in to the paddy field of the accused. In the second instance the
informant and his family members were assaulted at Jurapukhuri at about 7 pm when
they were travelling  in an auto to the Lanka Hospital.  PW1 who is  the wife of  the
informant, PW 2 who is the informant, PW3 the brother of the informant, PW5 the son
of the informant had narrated the same version of events, i.e. that the ducks of the
informant had trespassed into the land of the accused and when PW5 had gone to bring
them back, he was assaulted by accused Subhash and Prasenjit Das. When PW1 tried to
save her son, PW5, she was also assaulted by Subhash, Rina, Prasenjit, Kiran and Rama
along with other accused. PW2 and PW3 were not present at that time but when they
reached  home,  they  saw  PW1  and  PW5  in  and  injured  state.  PW4  and  PW6  are
independent witnesses. PW4 stated that on hearing hue and cry when he reached the
spot he saw Subash Das’s son fighting with the son of Sagar Das. Both had sticks in
their hands. Then Subhash came running armed with a stick and started assaulting the
son of Sagar Das. Then informant’s wife also joined in the fight and all of them started
assaulting one another. PW6, Sita Rani Das stated that on the date of occurrence, she
heard shouting and screaming from the house of the informant. She reached the place
of occurrence and saw both the families fighting with one another. So it is evident that
there was a fight between the son and wife of the informant and the accused persons
on the other hand. From the testimony of PW4 and PW6, it is not clear as to who the
aggressor was and who was responsible for provoking the fight. However from the cross
examination of PW1, PW2, PW3 and PW5 it is also evident that the cattle and ducks of
the informant used to enter the agricultural field of the accused who had warned the
informant’s  family  to  restrain  the  cattle.  There  was  bad  blood  and  previous  enmity
between both the parties and it also provides a motive to the accused to take matters in
to their own hand to teach the informant a lesson. Moreover, in my considered opinion
had the informant’s family been the aggressor then surely the accused side would not
have missed the opportunity to lodge a case against them. But in this instant case, the
same was not done which leads to the conclusion that the informant’s family was at the
receiving  end  in  this  fight  and  the  testimony  of  PW4  and  PW6  is  hard  to  ignore



considering the fact that they are independent witnesses having no personal axe to
grind in this matter.

24.Regarding the second incident, PW1, PW2, PW3 and PW5 had categorically stated that
the accused persons had accosted them at Jurapukhuri at around 7 p.m when they were
travelling in an auto to Lanka Hospital and assaulted them leading to injury in the eye of
PW3. In their cross examination, all the above mentioned PWs had stated that that they
were travelling in the auto of Sapan Das. The said Sapan Das had not been examined by
the Prosecution.  There  are  no  independent  witnesses  to  corroborate  and verify  the
allegations made by the said PWs. PW1, PW2, PW3 and PW5 are all members of the
same family and hence interested witnesses. Their version of the chain of events cannot
be taken at face value. Hence I find considerable doubt about the allegations of the
second assault and do not consider it proved beyond reasonable doubt.

25.From the discussion held so far, it is apparent that Subhash Das, Rina Das, Jagganath
Das, Rup Sagar Das, Roma Das and Prasenjit Das were involved in the assault on the
informant’s  family.  But  merely  being  more  than  five  in  number  is  not  sufficient  to
consider them members of unlawful assembly and bring their actions within the purview
of section 147 IPC. Sec 141 of IPC describes unlawful assembly  Unlawful assembly.—An
assembly of five or more persons is designated an “unlawful assembly”, if the common
object of the persons composing that assembly –(1) To overawe by criminal force, or
show of  criminal  force,  [the Central  or  any State  Government  or  Parliament  or  the
Legislature of any State], or any public servant in the exercise of the lawful power of
such public servant; (2) To resist the execution of any law, or of any legal process; (3)
To commit any mischief or criminal trespass, or other offence; (4) By means of criminal
force, or show of criminal force, to any person, to take or obtain possession of any
property, or to deprive any person of the enjoyment of a right of way, or of the use of
water or other incorporeal right of which he is in possession or enjoyment, or to enforce
any right or supposed right; (5)By means of criminal force, or show of criminal force, to
compel any person to do what he is not legally bound to do, or to omit to do what he is
legally entitled to do. In the scenario at hand, the actions of the accused in involving
themselves in assault  upon the informant’s wife and son would not constitute being
members of unlawful assembly and their actions would not amount to rioting and hence
the first point for determination is answered in negative in favour of the accused.

26.As already discussed above, the accused are held guilty of having used criminal force
upon the informant’s wife and son and the second point for determination is answered
in affirmative as against the accused persons.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that
the prosecution has failed to prove the charge of rioting under sec 147 IPC against the
accused; as such the accused, Subhash Das, Rina Das, Jagganath Das, Rup Sagar Das,



Roma Das and Prasenjit Das are held not guilty of the charge under section 147 IPC and
acquitted.

2. The Prosecution  had however  managed to  prove that  the accused  persons  namely,
Subhash Das, Rina Das, Jagganath Das, Rup Sagar Das, Roma Das and Prasenjit Das
had used criminal force other than on grave provocation upon the informant’s wife and
son and are therefore held guilty under section 352 IPC and convicted.

3. However considering the nature of offence and circumstances leading to the offence and
the fact that the accused persons have no previous criminal record, I am inclined to
offer the benefit of provision section 3 of Probation of Offenders Act to the accused
persons. The accused are duly admonished and warned not to repeat any such offence
in future.

4. The case is disposed of on contest without cost.

5. The bail bonds of the accused stands extended for a period of six months.

Given under my hand and the seal of this court on this the 30th day of July, 2016 at Hojai.

   Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1           ANIMA DAS

PW2           SAGAR DAS

PW3           RABI DAS

PW4           DEBASHISH DAS

PW5           BISWAJIT DAS

PW6           SITA RANI DAS

WITNESS FOR THE DEFENSE: NONE

EXHIBITS:

EXHIBIT 1       EJAHAR

EXHIBIT 1(1) SIGNATURE OF PW2 


