
                                                                                            

IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, 

HOJAI.

G.R.Case No. 749/2012

                                                            U/s.447/294/354/323/506  I.P.C.

STATE

   Vs

           SAMIR DUTTA.

           ........ Accused person.

 
PRESENT: SHARIFUDDIN AHMED PATHAN, A.J.S.

Judicial Magistrate, First Class,

Hojai.

For the Prosecution : Learned A.P.P.

For the Defence : Mr. A.J. Saikia. Ld. Advocate.

Offence Explained On : 25/10/13

Evidence recorded on : 16/09/13, 07/01/14, 30/01/14, 26/02/14, 

05/05/14,   05/08/14.

Argument heard on : 12/09/14.

Judgment delivered on : 15/10/14.

JUDGMENT.

1.This is a case u/s 447/354/323/294/50620/468/34 IPC wherein the informant- 

Ranjit Dhar has alleged that the accused person- Samir Dutta had entered 

into the house of the victim-Jhunu Dutta and tried to rape her and when she 

resisted the accused assaulted her with a dao and tried to kill her and also 

caused injuries.

2.The prosecution story in brief is that on 08/06/2012 at about 05:30 A.M, the 

accused  person-  Sameer  Dutta  taking  advantage  of  the  absence  of  the 

family members of Jhunu Dutta entered her house and tried to rape her and 

she  somehow  managed  to  escape  and  then  the  accused  in  an  apparent 

attempt to kill her hit her with a dao resulting in severe injuries on her hand 

and  that  the  victim  in  a  injured  state  rushed  to  the  house  of  the  ward 

commissioner and as the ward commissioner belonged to the same party as 

that of the accused, he didnot help and the victim went to the Lanka Police 

Station  from where  she  was  sent  to  the  Lanka  PHC and on seeing  the 

grievous nature of the injuries, she was sent to the HAMM Hospital Hojai 

for further treatment. 
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3.The informant lodged an Ejahar at Lanka P.S which was registered as Lanka 

P.S Case No- 129/2012 u/s 447/376/511/326/307 I.P.C and investigation 

was conducted by the I/O.  

4.On the basis of the ‘Ejahar’ police started investigation and after completion of 

investigation the police found sufficient  materials  and submitted charge-

sheet against the accused person- Sameer Dutta 447/354/323/506/294 I.P.C. 

vide Charge-Sheet No. 97/2012 dated 11/07/2012.

5.On  submission  of  the  charge-sheet,  cognizance  of  offence  U/s. 

447/354/323/506/294  I.P.C  was  taken  against  the  accused  person  and 

process  was  issued  against  the  accused  person.  During  trial  copy  was 

furnished to the accused person. Finding sufficient  materials  to presume 

that  the  accused  person  has  committed  offence  punishable  U/s 

447/354/323/506/294  I.P.C,  the  particulars  of  offences  under  the 

aforementioned sections were then read over and explained to the accused 

person, to which he pleaded not guilty and claimed to be tried. 

6. In the course of hearing the prosecution examined eight witnesses including 

the I/O. The accused person was examined U/s 313 Cr.P.C. The defence 

side declined to adduce any evidence.

7.Point for determination:-  

Whether the accused person had on 08.06.2012 at about 05:30 A.M, 

criminally trespassed  into the  house  of  the victim-Jhunu Das,  abused and 

intimidated her and also tried to outrage her modesty and when she resisted 

the accused assaulted her with a dao causing injuries and thereby committed 

the offences punishable U/s. 447/354/323/506/294 I.P.C?

8.Discussion, Decision and Reasons thereof:-   

I  have heard arguments  from both sides and also perused the case 

record. Let me first put forth the evidence on record to arrive at a conclusive 

finding on the point for determination enunciated above.

9. The Informant- Ranjit Dhar has been examined as P.W.1. He has stated in 

his  deposition  that  the  incident  happened on 08.06.2012 at  about  05:30 

A.M.  He has  stated  that  he  was  sleeping  at  that  time  and woke up on 

hearing  the shouting  and screaming and when he came out,  he saw the 

victim Jhunu Dutta who had grievous cut injuries on both her hands go to 

the house of the ward commissioner who didnot pay any heed to her and 

then  the  victim  went  to  the  P.S  running.  He  has  stated  that  then  he 

alongwith others went to the P.S and that the victim was taken to a private 

hospital.  However as the victim was grievously injured,  she was sent to 

HAMM Hospital, Hojai. The P.W.1 has stated that the accused had entered 

the house of the victim with evil intention and tried to outrage her modesty 
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and  when  she  resisted  and  pushed  him  away,  he  hit  her  with  a  dao 

grievously injuring her. He has stated that the Ejahar was lodged after about 

two (2) days of the incident as he was busy with treatment of the victim at 

HAMM Hospital. 

10. During his  cross-examination,  the  P.W.1 has  stated  that  his  house  is  at 

about a distance of 100 metres from that of the victim and that the accused 

stays  nearby.  He  has  admitted  that  though  he  had  lodged  the  case  as 

President of the Adarsh Kolly Development Committee, no official pad or 

seal of the committee has been used. He has stated that he reached the P.S 

after half an hour of the incident and that when he reached the victim was 

crying and narrating the incident to the I/O and after that she was sent to the 

hospital.  He has  admitted  that  he  didnot  see  the  accused  assaulting  the 

victim. He has also admitted that the victim didnot give any application to 

him or the committee as regards the incident. 

11. The Victim- Jhunu Dutta has been examined as P.W.2. She has stated in her 

deposition that the incident happened on 08/06/2012 at about 04:00-04:30 

A.M. She has stated that she was cleaning her house at that time and the 

accused Sameer Dutta came to her house with a dao in his hands. She has 

stated that the accused wanted to rape her and when she told him that it was 

wrong, the accused assaulted her with a dao and she sustained cut injury on 

her hand. She has claimed that the accused tried to kill her as she feared the 

matter might go out in public.  She has stated that she escaped through the 

back door and went to the house of her daughter’s tutor at College road. 

She has also stated that she was sent to the Lanka P.S in an auto by the 

neighbours and that the Police took her to Lanka PHC and that she got her 

treatment done at HAMM Hospitals. 

12. During her cross-examination, the P.W.2 has stated that the accused is her 

brother-in-law and that they live in different houses on either side of the 

road.  She  has  stated  that  she  told  her  neighbours  that  the  accused  had 

assaulted her with a dao and that she had sustained cut wounds. She has 

also narrated that she was initially attacked in the veranda and later inside 

the house. She has stated that she went to the P.S on the same day but 

doesnot know the exact time at which she reached. She has stated that the 

Ejahar has been lodged by her daughter and that she didnot say anything to 

Ranjit Dhar i.e. the Informant. 

13. The Victim’ daughter- Supriya Dutta has been examined as P.W.3. She has 

stated in her deposition that the incident happened on 08.06.2012 at about 

04:30 A.M. She has stated that she was at her tuition tutor’s house at that 

time and that she was informed by a neighbour of hers that the accused had 
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tried  to  commit  bad  deeds  with  her  mother  and  when  she  resisted,  the 

accused hit her with a dao resulting in cut injuries on both her hands. She 

has also stated that she went home and saw blood stains in her house and 

when she didnot find her mother, she came to the P.S where she found her 

mother in an injured state. She has also admitted that her mother had come 

to her tutor’s house but she had already left by then.

14. During her cross-examination, the P.W.3 has stated that it takes about 15-

20 minutes to reach her home from her tutor’s home by cycle.  She has 

claimed that she was informed by Sudip Ghosh about the incident at about 

06:30 A.M. She has admitted that she found blood stains in the veranda as 

well as in the house. She has admitted that she didnot file the Ejahar and 

that she didnot see the incident. 

15. Tukon Das has been examined as P.W.4. The P.W.4 has stated that the 

incident  happened about  08-09 months  back and that  he  didnot  see  the 

incident and heard about it from others. The prosecution declared the P.W.4 

hostile due to the inconsistent statements made u/s 161 Cr.P.C. 

16. During his cross-examination by the Prosecution, the P.W.4 has denied the 

suggestion that he stated before the Police that the incident happened on 

08.06.12 at about 05:30 A.M Jhunu Dutta’s daughter left  for her tuition 

classes; after which the accused Sameer Dutta came to her house with a dao 

in his hands and on finding her alone, he asked for immoral favours from 

her and when she shouted, the accused assaulted her with a dao causing 

injuries on her hands and also threatened to kill her and that when people 

gathered on the spot on hearing the shouts, the accused escaped from there 

with the dao and the victim went to the hospital in an injured state and that 

the accused Sameer Dutta is of immoral character. The P.W.4 has denied 

the suggestion that as he knows the accused from before, he has deposed 

falsely in Court. 

17. During his cross-examination by the defence side, the P.W.4 has stated that 

he was sleeping at the time of incident and he woke up at 06:30 A.M but 

didnot hear any hue and cry. The P.W.4 has stated that he didnot see the 

incident and heard about it later from local people. He has claimed that the 

Police  didnot  record  his  statement.  The  P.W.4  has  however  denied  the 

suggestion that the incident didnot happen. 

18.  Narayan Das has been examined as P.W.5. The P.W.5 has stated that there 

are 5-6 houses separating his house and that of the accused. He has claimed 

that he doesnot know anything about the incident. The prosecution declared 

the P.W.4 hostile due to the inconsistent statements made u/s 161 Cr.P.C. 
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19. During his cross-examination by the Prosecution, the P.W.5 has denied the 

suggestion  that  he  stated  before  the  Police  that  the   accused  had  been 

making immoral advances towards the Victim-Jhunu Dutta since the death 

of her husband and that on 08.06.12, the accused Sameer Dutta came to her 

house  and  taking  advantage  of  her  being  alone  pushed  and  pulled  her 

forcefully to commit immoral acts with her and the accused assaulted her 

with a dao causing grievous injuries on her right hand and when neighbours 

gathered,  on hearing Jhunu Dutta’s shouts and screams, the accused left 

abusing and also threatened to kill her and that he saw the accused escaping 

with the dao in his hands and further that the victim went to the hospital in 

an injured state. The P.W.5 has denied the suggestion that as he knows the 

accused from before, he has deposed falsely in Court. 

20. During his cross-examination by the defence side, the P.W.5 has stated that 

he is an illiterate and that he didnot hear any hue and cry on the date of the 

incident. The P.W.5 has claimed that the Police didnot record his statement. 

21. Jamuna  Majumdar  has  been  examined  as  P.W.6.  She  has  stated  in  her 

deposition  that  the  incident  happened  more  than  a  year  back  (as  on 

02.05.14) and that she was not present when the incident  happened and 

returned after two days of the incident. She has stated that after she returned 

home,  she  heard  that  Sameer  Dutta  had  inflicted  cut  wounds  on  Jhunu 

Dutta.

22. During her cross-examination, the P.W.6 has stated that she came to know 

from the local people about the incident. She has denied the suggestion that 

the incident didnot happen and that she didnot come to know about it after 

her return.

23. The medical officer- Dr. Ajit Kr. Missong has been examined as P.W.7. He 

has stated in his deposition that on 08.06.12, he was working as Medical 

and Health Officer at Lanka PHC and on that day, he examined the victim- 

Jhunu Dutta at Lanka PHC and he found a bruise injury measuring “3 x 1” 

cms on her right arm. He has opined that the type of injury was simple and 

caused by blunt object. 

24. During  his  cross-examination,  the  P.W.7  has  admitted  that  there  is  no 

mention of any case reference number or G.D. entry number in his medical 

report and also that the name of the Police personnel accompanying her has 

not been mentioned. He has also admitted that as per the injury report there 

are  no  cut  injuries  on  her  body.  He  has  also  stated  that  the  time  of 

examination and age of injury has also not been mentioned. He has opined 

that the injury sustained by the victim can be caused by hitting with a stick 

or falling on a hard surface. He has also opined that the size of injury as 
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mentioned by him is not accurate and is an approximate estimate. He has 

also stated that the victim was an out-patient and was not admitted at Lanka 

PHC or referred to any other hospital.

25. The  I/O  of  the  instant  case-  Birendra  Nath  Saikia  has  been  has  been 

examined as P.W.8. He has deposed that on 10.06.12 he was working as 

A.S.I at Lanka P.S and on that day, the charge of investigation of this case 

was handed over to him by the O/C Lanka P.S and that on taking charge, he 

visited the P.O, recorded statement of the witnesses, drew the sketch map 

and also sent the victim for medical  examination and later  collected the 

medical report. The P.W.8 has stated that the P.W.4- Tukon Das had stated 

before  him  that  on  08.06.12  at  about  05:30  A.M  after  Jhunu  Dutta’s 

daughter left for her tuitions, the accused Sameer Dutta came to her house 

with a dao in his hands and on finding her alone, he tried to outrage her 

modesty  and  when  she  resisted,  the  accused  assaulted  her  with  a  dao 

causing injuries on her hands and also abused and threatened to kill her and 

that when people gathered on the spot on hearing the shouts, the accused 

escaped from there. He has stated further that the P.W.5 had stated before 

him that the accused Sameer Dutta came to her house and taking advantage 

of her being alone tried to outage her modesty and the accused assaulted 

her with a dao causing injuries on her hand and when neighbours gathered 

on hearing Jhunu Dutta’s shouts and screams, the accused left abusing and 

threatened  and  fled  away.  The  P.W.8  has  stated  that  after  initial 

investigation was completed, he handed over the C/D to the O/C Lanka P.S 

and on the basis of his investigation; the C.S was filed by O/C Gautam 

Kumar against the accused. 

26. During his cross-examination, the P.W.8 has stated that the statement of the 

victim was recorded on 21.06.12 as she was under treatment. He has stated 

that the victim was sent for medical examination on 08.06.12 itself. He has 

admitted that no F.I.R was lodged on 08.06.12 or G.D. Entry made and a 

mere Police requisition was given for medical examination of the victim. 

He has denied the suggestion that he didnot record statements of P.W.4 and 

P.W.5 and they didnot state anything about the accused entering into the 

house of victim ad trying to outage her modesty and later assaulting and 

injuring her with a dao.  He has admitted that the P.W.3 didnot state before 

him the name of the person from whom she heard about the incident and 

that the P.W.3 had stated that the incident happened at 05:30 A.M.

27. From the evidence recorded above, it is clear that there are no eye witnesses 

to the alleged incident  and the only persons present inside the house of 

Jhunu Dutta at  the time of the alleged incident  were the victim and the 
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accused. Thus the evidence of the victim is  of primary importance.  The 

victim has stated that she was assaulted with a dao by the accused resulting 

in grievous injuries which couldn’t be treated at Lanka PHC and she has to 

undergo treatment at HAMM Hospital, Hojai. No documents pertaining to 

the treatment undergone at HAMM Hospital, Hojai has been filed in this 

case as none is available in the record. On the contrary, the only medical 

document available  in the record is  the Medical  report  marked as Ext-2 

issued by the Medical Officer at Lanka PHC i.e the P.W.7 based on her 

examination on the date  of incident  i.e  08.06.12. Moreover the scale of 

injury as claimed by her is not reflected in the Ext-2. The injury as opined 

by the doctor is a bruise injury measuring “3 x 1” Cms on her right arm and 

the same in his opinion could have been caused by hitting with a stick or 

falling on hard surface.  No cut injury which is  requisite  for the kind of 

grievous injury claimed by the victim and presence of  blood  stains in the 

house of the victim as claimed by her daughter is reflected in Ext-2. The 

doctor has not remarked of any profuse bleeding in his report. The victim 

has stated that she went to HAMM Hospital for treatment. However, the 

M.O of Lanka PHC who had examined her has stated that the victim was an 

out-patient  and  was  not  admitted  at  the  PHC  or  referred  to  any  other 

hospital. Now if the injury were that serious to require advanced or better 

treatment,  as  claimed  by  the  victim,  the  doctor  would  naturally  have 

mentioned about it in his report or referred her to a better hospital. But the 

same was not done as per the M.O/P.W.7.  Even assuming the version of 

the victim to be true, the prosecution didnot send the “Dao” which had been 

seized to the FSL for confirmation that the remnants of any blood stains on 

the  dao match  with  that  of  the  victim.  Moreover,  as  is  reflected  in  the 

Ejahar, the case was filed on 10.06.12 and the medical examination was 

done  on  08.06.12.  However  no  G.D.  Entry  reference  number  has  been 

mentioned  on  the  medical  report  which  as  per  the  C/r  was  conducted 

without any G.D Entry or filing of Ejahar. Thus the entire basis of the case 

of assault and injury is negated considering the Medical report and is cast 

into a shadow of doubt. Another point to be noted is the discrepancy in her 

statements in Court and her statement u/s 164 Cr.P.C. In her statement U/s 

164 Cr.P.C, she has stated that she went to the Police station first, whereas 

in her deposition in Court she has deposed that she went straight to the 

house of her daughter’s tutor.

28. There is also some discrepancy in the events leading to the filing of the 

Ejahar and delay in filing of the same. The Ejahar has been lodged after 

two  days  of  the  incident.  But  as  per  the  victim,  her  daughter  and  the 
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informant, the victim had rushed to the Police station immediately after the 

incident and narrated the entire events leading up to her arrival at the P.S. 

No G.D. Entry or Ejahar was lodged on that day and the cause for the same 

is best known to the O.C Lanka P.S and the victim herself as no reason for 

that  is  reflected  from  the  materials  available  in  the  C/r.  The  medical 

examination too interestingly was done on 08.06.12. Another point that is 

important is that the victim ran to her daughter’s tutor’s house which is ½ 

kms away and from there she was sent to the P.S by her neighbours in an 

auto.  A person  who  is  grievously  injured  would  first  go  to  a  P.S  or  a 

hospital to save her life. But the fact that the victim could run all the way to 

the tutor’s house regardless of the grievous injury sustained by her is not a 

normal human response to such an assault and injury and thus it creates a 

doubt. 

29. There is  a delay of two days  in the filing of the case which as per the 

informant was on account of his being busy with the treatment of the victim 

at HAMM hospitals. However as has already been mentioned no medical 

documents pertaining to the treatment undergone by the victim at HAMM 

Hospitals is available in the case record. The extent of injury as seen from 

the Ext-2 is not of such a magnitude as to explain the delay on account of 

the requisite  treatment.  Another  interesting  point  to be noted is  that  the 

victim has claimed that the Ejahar had been lodged by her daughter. The 

victim’s daughter has however claimed that she didnot file any Ejahar. To 

add to it, the victim has admitted that she didnot state anything about the 

incident to the informant/P.W.1. Though there is no such requirement of an 

Ejahar being filed by a relative,  the confusion regarding the person who 

filed it and the victim denying that she had told anything about the incident 

to  the  informant  coupled  with  the  delay  casts  a  doubt  on  the  whole 

prosecution story. 

30. The other P.W’s admittedly didnot see the incident and their evidence is not 

of much consequence and hence no corroboration can be derived from their 

evidence to bring home the guilt of the accused. The informant/P.W.1 has 

stated in his evidence that he woke up on hearing shouting and screaming 

outside. The P.W.4 and P.W.5 who too are neighbours of the victim have 

stated in their cross-examination that they didnot hear any hue and cry in the 

morning on the date of incident. The P.W.6 has stated that she returned home 

after about two days of the incident and heard about the incident from others. 

Thus,  it  is  seen that  the other  P.W’s barring the  victim have no personal 

knowledge of the incident that happened inside the victim’s house and they 

didnot see the incident happen.
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31. Thus in view of the above, it can be held that the prosecution has failed to 

prove the case against the accused person beyond reasonable doubt which is 

the  touchstone  for  conviction  in  a  criminal  trial  and  the  lacunas  in  the 

evidence of the P.Ws and materials produced by the prosecution has enabled 

the  accused  to  get  the  benefit  of  doubt  and  hence  be  acquitted  of  the 

allegations of offences labelled against him. The point for determination id 

decided in favour of the accused.

ORDER

Hence considering the above discussions, the accused person is found 

not guilty of the alleged crimes and he is accordingly acquitted.  

32. The bail-bonds executed in favour of the accused persons are extended for a 

further period of Six months from this date. 

33. Pronounced by me in this open Court, this 15th day of October, 2014 and 

given under my hand and seal of this Court.

Sharif Uddin Ahmed Pathan

Judicial Magistrate First Class. 
Hojai, Nagaon.
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APPENDIX

PROSECUTION EXHIBITS 

1. Ext-1 : Ejahar.
2. Ext-1(1) : Signature of the Informant. 
3. Ext-2 : Medical Report.
4. Ext-2(1) : Signature of the Medical Officer.
5. Ext-3 : Sketch Map.
6. Ext-3(1) : Signature of the I/O.
7. Ext-4 : Chargesheet.
8. Ext-4(1) : Signature of the I/O. 

DEFENCE EXHIBITS

 NONE

PROSECUTION WITNESSES

1. Ranjit Dhar.
2. Jhunu Dutta.
3. Supriya Dutta.
4. Tukan Das.
5. Narayan Das.
6. Jamuna Majumdar.
7. Dr. Ajit Kr. . Missong.
8. S.I. Birendra Nath Saikia.

DEFENCE WITNESSES

NONE
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