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IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, HOJAI.

M.R. No. 220/2014.

U/s. 125 Cr.P.C.

KAKOLI BORA.

......1st party/petitioner.

                                                     Vs.

JITU BORA.

   ......... 2nd party/opposite party.

PRESENT: Sharif Uddin Ahmed Pathan, A.J.S.

Judicial Magistrate, First Class,

 Hojai.

For the 1st party/petitioner : B. Ch. Tamuli. Ld. Advocate.

For the 2nd party/ opposite party : B.B. Sarkar. 

Evidences recorded on : 09/12/14, 15/05/15.

Arguments heard on : 26/05/15.

Judgment delivered on : 04/06/15.

JUDGMENT

1. The instant miscellaneous proceeding has arisen out of an application 

filed  by  the  1st party/petitioner-  Kakoli  Bora  U/s.  125  Cr.P.C.  seeking 

maintenance  for  herself  and  her  daughters  from  her  husband/the  2nd 

party.

2. The 1st party/ petitioner case in brief is that the 1st party got married to 

the 2nd party on 25/12/2000 as per Hindu Religious rites and customs. That 

after marriage both lived together as  husband and wife and out of  the 

wedlock two daughters-Himanjali  Bora aged 12 years  and Trishna Bora 

aged 8 years now were born to them. She has stated that after one month 

of marriage, the 2nd party started to demand money from her and started to 

harass  her  for  it  mentally  as  well  as  physically  and  owing  to  the 

harassment, she had to return to her paternal house on many occasions 

and  returned  on  being  promised  by  the  2nd party  that  she  won’t  be 

harassed. That she was continued to be harassed even on the ground that 

she couldnot bear a male child and that she should help her in his liquor 

business.  That  she  was  severely  beaten  on  05/08/2014  and  she  took 

shelter at a neighbour’s house for the night and returned to her paternal 

house  on  06/08/2014.  That  she  has  been  staying  there  since  then 

alongwith her daughters and the 2nd party has not tried to take her back or 

paid any maintenance to her or her daughters. She has stated that she has 

no income of her own, whereas the 2nd party is a businessman, owns land, 
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house  and  earns  Rs  60,000-  70,000/-  per  month.  She  has  claimed 

maintenance of Rs 6,000/- each per month for her and her two daughters.

3. The  2nd party  appeared  on  receipt  of  summons  and  has  raised  his 

defence  by  filing  the  written  statement  wherein,  he  has  admitted  the 

marriage, but has denied all the allegations levelled against him. 

4. To prove her  case the 1st party  examined herself  as  P.W.1.   The 2nd 

examined himself as D.W.1 in support of his case. I have heard Arguments 

rendered on behalf of the both the sides. 

5. Points for determination:-  

i. Whether the 2nd party having sufficient means has neglected or 

refused to maintain his wife (1st party) and daughters?

ii. Whether  the  1st party  is  unable  to  maintain  herself  and  her 

daughters?

iii. Whether the 1st party without any sufficient reason refuses to 

live with her husband (2nd party)? and

iv. Whether  the  1st party  and  her  daughters  are  entitled  to  the 

maintenance as prayed for and if so, to what extent?

6. Discussions, Decision and Reasons thereof:-  

Heard arguments adduced by the learned counsels  from both sides at 

length.  Perused the case record in its  entirety and my findings are as 

follows:

Point No. (i):-

Now in order to prove the factum of sufficient means of the 2nd party 

the 1st party stated in her evidence that the 2nd party owns a grocery 

shop, fishery, teak trees garden, twenty bighas of land and also runs a 

liquor shop which gives him an income of Rs 30,000 – Rs 40,000/- per 

month. 

The 2nd party has on the other hand claimed that he doesnot own any 

land and instead works in other people’s house and earns Rs 2500 – Rs 

3000/- per month.

The 2nd party has not specified the nature of work that he undertakes in 

other people’s houses. His evidence with respect to his employment and 

sources of income is vague. Even if we assume that the 2nd party works 

as a daily labourer, the average earning of the daily labourer these days 

is Rs 250 – Rs 300/- per day, which will translate into a monthly income 

of Rs 7500 – Rs 9000/- per month. An income in the range of Rs 7500 – 

Rs 9000/- per month is sufficient income for a person to maintain his 

family. Moreover the same is based on the assertion made by the 2nd 

party of him working as a daily labourer, but if  the claims of the 1st 

party who is his wife and spent about fourteen years of her life is to be 
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believed, he owns land, garden containing teak trees, fishery, grocery 

and liquor shop and that would mean an income which will dwarf the 

conservative estimate made by me based on his assertion that he works 

as a daily labourer. 

The 1st party has failed to provide any documentary proof in support of 

the ownership of land, shop and other properties of the 2nd party, which 

makes the determination of his income difficult. But acting on his own 

assertion, his income of Rs 7500 – Rs 9000/- per month is still deemed 

to be sufficient to maintain his family.   

Thus in view of the above discussion, it is held that the 2nd party has 

sufficient income and is capable of maintaining his wife and daughters.

Now as regard the fact as to whether the 2nd party has neglected or 

refused to maintain his wife (1st party) and daughters, the 1st party in 

her application for maintenance has stated that she and her daughters 

are not looked after and maintained by the 2nd party since being chased 

out. 

The 2nd party has admitted during his cross-examination that he has not 

maintained  his  wife  and  daughters  since  their  stay  at  her  paternal 

house. He has though stated that he paid Rs 5000/- to his daughters 

during Puja. The said payment of Rs 5000/- though denied by the 1st 

party,  even  if  accepted  to  be  true  cannot  be  bracketed  into  the 

maintenance that a child deserves from his or her father and hence it 

shall still be held that the 2nd party has failed to maintain his wife and 

daughters. Thus from the above discussion it is found that the 2nd party 

instead of having sufficient means has neglected to maintain his wife 

(1st party) and daughters.

Point No. (ii):-

The claim of the 1st party is that she has no income of her own. 

The 2nd party has not disputed this claim of the 1st party either at the 

time of her cross-examination or raising any such plea in his written 

statement,  thus  leading  to  the  conclusion  that  the  1st party  has  no 

income  of  her  own,  which  makes  her  dependent  on  others  for  her 

sustenance. 

Hence from the discussion made above it is found that the 1st party has 

no income of her own and thus not in a position to maintain herself.

Point No. (iii):-

Here in the instant case in hand, the 1st party has deposed as P.W.1 that 

after about one month of the marriage, the 2nd party started to harass 

her mentally as well as physically without any reason and also under 

the influence of alcohol. She has stated that she had to return to her 

Sharif Uddin Ahmed Pathan.                                                                       MR-243-13.

Judicial Magistrate First Class.
Hojai.                                                                                                                       Page 3



4

paternal  house  on  numerous  occasions  and  returned  only  on  being 

promised that she wouldnot be harassed, but the harassment continued 

on petty issues and owing to his drinking habits. She has stated further 

that on 06/08/14, the 2nd party told her that she was unable to bear a 

male  child  and that  she and her  daughters  were like  elephants  and 

demanded money from her. She has stated that she paid money to him 

earlier as well with which he constructed a house. She has stated that 

she was beaten on 06/08/14 and beat  her  throughout the night  till 

12:00 A.M and she took shelter at a neighbour’s house when he chased 

her with a dao and informed the Lanka P.S and returned to her paternal 

house.   

The  2nd party  has  on  the  other  hand  stated  that  his  wife  behaved 

abnormally at times and didnot want to stay at his house without any 

reason and spent most of her time at her paternal house, where she 

wanted her to stay as “Ghar-Jamai”, but as he refused, she filed this 

false case against him. 

The plea that the 1st party wished that he should stay at her paternal 

house as a “Ghar-jamai” is a shallow plea, given that she had already 

spent fourteen years of her conjugal life with him and if she could stay 

for that long with him at his house and gave birth to two daughters, 

this petty issue wouldnot have driven her to stay at her paternal house 

and destroy her family life. The issue of a lady wanting her husband to 

stay as “Ghar-Jamai” is frequently seen to be a defence set up by the 

erring  husband  to  divert  attention  from  the  actual  reason  for  the 

problems that  beset  marital  relationships.  The  actual  reason for  the 

separation between them seems to be the harassment meted out to the 

1st party for his demands for money and alcoholism and to add to it, his 

wish to have a male child, which is even more deplorable. There seems 

to be no other  reason for  her  to take shelter  at  her  paternal  house 

alongwith her two young daughters and put her life and that of her 

daughters at risk and live a life in extreme deprivation and the same 

has  been negated  by  the  unwavering  evidence  led  by the  1st party, 

wherein she has narrated the harassment meted out to her and she can 

in no way be faulted for the same.

Thus the 1st party has been compelled to live separately by the 2nd party 

himself  and  the  claim of  maintenance  is  justified,  given that  she  is 

living separately by way of compulsion and not by choice. 

The daughters of the 1st party and the 2nd party being minors aged 12 

years and 8 years respectively are definitely entitled to maintenance 

until they attain majority.
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Thus from the above discussion, it is concluded that the 1st party and 

her daughters are both entitlement to maintenance. 

Point No. (iv):-

Now  considering  the  observations  and  discussions  made  in  the 

foregoing points it is found that the 1st party is entitled to maintenance. 

The 1st party has claimed that she should be given maintenance of Rs. 

6,000/- per month to her and each of her daughters. Now as found in 

the foregoing paragraphs, the 2nd party has been held to have sufficient 

income to maintain his wife and daughters. Hence considering the fact 

and circumstances of this case, wherein no other liability is seen on the 

2nd party, as regards the quantum of maintenance is concerned, in my 

considered opinion,  a  maintenance amount of  Rs.  2000/- per  month 

towards 1st party and Rs 500/- to each of their daughters till they attain 

majority would be just and proper for the 1st party and her children to 

maintain a proper life in this present cost-escalating market scenario.

ORDER

Hence considering the above discussions, the 2nd party is directed to 

pay maintenance of Rs. 2000/- per month to his wife (1st party) and Rs 

500/- per month to each of their daughters until they attain majority 

from the date of this Order. The proceeding is accordingly disposed on 

contest. Let free copies of the Judgment be provided to both sides free 

of cost.

7. Pronounced by me on this open Court, this 04th day of June, 2015 

and given under my hand and seal of this Court.

       Sharif Uddin Ahmed Pathan

Judicial  Magistrate,  First  Class, 
Hojai.
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