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IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, HOJAI.

M.R. No. 183/2014.

U/s. 125 Cr.P.C.

NAJMIN SULTANA.

......1st party/petitioner.

                                                     Vs.

MEHBUB ALOM.

   ......... 2nd party/opposite party.

PRESENT: Sharif Uddin Ahmed Pathan, A.J.S.

Judicial Magistrate, First Class,

 Hojai.

For the 1st party/petitioner : Bahar Uddin. Ld. Advocate.

For the 2nd party/ opposite party : R.K. Agarwal. Ld. Advocate. 

Evidences recorded on : 03/03/15, 12/08/15, 01/09/15.

Arguments heard on : 21/09/15.

Judgment delivered on : 07/10/15.

JUDGMENT

1. The instant miscellaneous proceeding has arisen out of an 

application filed by the 1st party/petitioner- Nazmin Sultana U/s. 125 

Cr.P.C. seeking maintenance for herself and her son from her 

husband/the 2nd party.

2. The 1st party/ petitioner case in brief is that the 1st party got 

married to the 2nd party in the year 2004 socially as per Islamic rites 

and after the birth of their son, the 2nd party harassed her for dowry 

and the marriage between them was dissolved in the year 2008. 

That after the divorce the 2nd party again brought the 1st party back 

and they started to live together and have two sons out of the 

cohabitation. That after 2 years, the 2nd party harassed her for 

dowry and about 2 years back ,the 2nd party fled away with another 

lady named – Parbin Sultana and that the 1st party was chased out 

and the 2nd party has failed to maintain her and her children after 

that. That the 1st party has taken shelter at her paternal house and 

is living there and the 1st party has no source of income, whereas 

the first party is a businessman and owns 3 – 4 cars and as a 

monthly income of around Rs 50,000 – Rs 60,000. She has claimed 

maintenance of Rs 10,000 each per month for her and Rs 10,000 per 

month her sons. 

3. The 2nd party appeared on receipt of summons and has raised 

his defence by filing the written statement wherein, he has 
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admitted the marriage, but has stated that there was no 

cohabitation between them after the marriage was initially 

dissolved. He has claimed further that as the Meher was paid to the 

first party on the dissolution of the marriage, she is not entitled to 

maintenance under this act. The 2nd party has also stated that he 

has no permanent source of income and his family members are 

dependent on him for their sustenance.  

4. To prove her case the 1st party examined herself as P.W.1 and 

another witness as P.W.2.  The 2nd party has examined himself as 

O.P.1 in support of his case. I have heard arguments rendered on 

behalf of both the sides. 

5. Points for determination:-  

i. Whether the 1st party is the wife of the 2nd party and 

whether her son- Imdad Alom was born out of her 

marriage with the 2nd party and whether they are 

entitled to maintenance?

ii. Whether the 2nd party having sufficient means has 

neglected or refused to maintain his wife (1st party) and 

sons?

iii. Whether the 1st party is unable to maintain herself and 

her sons?

iv. Whether the 1st party without any sufficient reason 

refuses to live with her husband (2nd party)? and

v. Whether the 1st party and her sons are entitled to the 

maintenance as prayed for and if so, to what extent?

6. Discussions, Decision and Reasons thereof:-  

Heard arguments adduced by the learned counsel for the 1st party. 

Perused the case record in its entirety and my findings are as 

follows:

Point No. (i):-

The 1st party has stated in her evidence as P.W.1 that the 2nd 

party is her husband and that they very married in the year 

2004 socially as per Islamic rights and they cohabited and out 

of the cohabitation, two sons – Asif Alom aged 9 years and 

Imdad Alom aged 6 years were born. The 1st party has stated 

that the 2nd party started to harass her for dowry after the birth 

of their son and eventually chased her out on 19/08/2008 for 

her failure to meet the demands and also that she was 
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pregnant with their second child at that time. She has also 

stated that the 2nd party had paid the Meher amount of Rs 

35,000/- at the time of her Talaq. She has stated that after 3 – 4 

months of the Talaq, the 2nd party, his father and their elders- 

Joyn Uddin, Abul Hussain, Majid and others came with a fatwa 

and told her that as per Islamic law, there was no Talaq 

between them, as she was pregnant at the time of the Talaq 

and asked her to resume the cohabitation. She has also stated 

that there was a meeting at her paternal house, in which it was 

decided that she shall go back to her matrimonial house and 

that the 2nd party shall not torture her again. She has also 

stated that and it in compromise was executed, vide which she 

returned the Meher amount to the 2nd party and a fresh 

Kabinnama of Rs 200,000/- was resolved to be executed, but it 

was not done. The compromise deed has been marked as 

Exhibit 1. The P.W.1 has stated that it was signed by the 2nd 

party and the witnesses. She has also stated that she has 

submitted the birth certificate of her second son – Imdad Alom 

and the same has been marked as Exhibit -2. She has stated 

that she went back to live with the 2nd party on 12/06/08 and 

she gave birth to their second child on 19/10/2008 during her 

stay at the 2nd party’s house. She has stated that she was 

eventually chased out in August 2012. 

During her cross-examination, the P.W.1 has admitted that the 

Meher amount of Rs 30,000 and Rs 5500 was returned to her at 

the time of Talaq and that she had received the same by 

signing on the backside of the Kabinama. She has also 

admitted that a Muktinama was executed after receipt of the 

Meher and maintenance. 

Ajmal Hussain Tapadhar has been examined as P.W.2. He has 

stated that the first party was married to the 2nd party in the 

year 2004 socially and they lived together for about 4 years 

until the year 2008, when there was at Talaq between them. He 

has stated that the first party had a son and was pregnant with 

her second child at that time and that after 2-3 months of the 

Talaq, the 2nd party’s father came and involved the local elders 

from both  sides to compromise the matter and take her back. 

He has stated further that the 2nd party’s father brought a 

fatwa from Bashkandi, whereby it was stated that as the first 

party was pregnant at the time of Talaq, the same was invalid 
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and that the marriage had not been dissolved. He has stated 

that he had seen the fatwa and there was a meeting amongst 

them and in that meeting the 1st party and her father returned 

Rs 30,000 to the 2nd party out of the Meher amount of Rs. 

35,000 given by the 2nd party to the 1st party at the time of 

Talaq. He has stated further that a fresh Meher amount of Rs 

200,000 was fixed at the meeting and a written agreement was 

executed, where the terms of the compromise was 

incorporated. The P.W.2 has identified his signature on the said 

agreement and the same has been marked as exhibit -1(2). He 

has also stated that the 1st party returned to the 2nd party and 

gave birth to a son after 2 – 3 months and that about 2 years 

back the 2nd party eloped with another lady. 

The 2nd party has been examined as O.P.1. He has stated that 

he and the first party their marriage in the year 2005 socially 

as per Islamic rites and they lived together, out of each a male 

child – Asif Alom, who is currently aged about 9 years was born. 

He has stated that he had divorced the first party on 

09/03/2008 as per Islamic rules in the presence of her father 

and 3 witnesses – Abdul Mojid, Qazi Nazrul Islam and his father. 

He has stated that the details of the Talaq have been 

mentioned on the backside of the Kabinama and a Muktinama 

was executed. He has also stated that the Meher amount was 

given to the 1st party and an amount or Rs 5500 was paid to the 

first party vide a separate agreement and the same was also 

written on the backside the Kabinnama. He has also stated that 

the 1st party was not carrying any child in her womb on the 

date of the Talaq on 09/03/2008. He has also stated that after 

about one year of the Talaq, one person came and told his 

father that the 2nd party had given birth to a child and if they 

are willing to accept him. He has stated that he was not 

present at home and the second child is not his and that he 

never cohabited with the 1st party after their divorce on 

09/03/2008 and also that they never showed any fatwa to the 

first party showing that the divorce was void and did not start 

cohabiting later and also that the claims are false. He has also 

denied taking back the money paid in lieu of Meher and Iddat. 

From the evidence recorded above, it is seen that the marriage 

between the parties has been admitted; but the bone of 

contention is the claim made by the first party that she and the 
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2nd party lived together after the initial Talaq on being shown a 

fatwa and also regarding the paternity of the second child – 

Imdad Alom. 

Now, if the Exhibit 1 carefully examined, the claim made by the 

first party regarding her resumption of cohabitation with the 

2nd party stands proved. The Exhibit 1 is dated 12/06/08 and as 

per the terms of the Exhibit 1, the 1st party had returned the 

Meher amount paid to her by 2nd party, at the time of Talaq, to 

the 2nd party and his father and a fresh Kabinnama was to be 

executed, with a Meher amount of Rs 200,000/-. It is also 

incorporated in the Exhibit- 1 that the 1st party and the 2nd 

party would resume their cohabitation. 

The Exhibit-1 has been signed by the 1st party and the 2nd party 

and his father alongwith five witnesses- Md. Farukh Hussain 

Tapadhar, Md. Abul Hussain Tapadhar, Md. Join Uddin Talukdar, 

Md. Ajmal Hussain and Nazmul Haque.  The 2nd party has not 

prayed for summoning the signatories to the Exhibit-1 and has 

not also not prayed for sending the Exhibit- 1 to the Forensic 

Science Laboratory, Guwahati to prove that the signature on 

the Exhibit- 1 which has been claimed to be the signature of 

the 2nd party himself is false and to prove his claims that the 

Exhibit -1 was not executed and hence the question of 

resumption of cohabitation doesnot arise, which leads to an 

assumption that the cohabitation did indeed resume and the 

marriage was never dissolved between them, as has been 

claimed by the 1st party. The 2nd party has merely claimed that 

there was no resumption of cohabitation between them and 

also that no meeting took place after the Talaq between them. 

No witness has been examined by him in this behalf to prove 

his claim and the fact that he chose not to cite any of the 

witnesses who are signatories to the Exhibit – 1 only goes to 

show that the examination of the said witnesses would have 

been detrimental to his defence. 

The Fatwa which was allegedly shown to the 1st party has not 

been filed by the 1st party and hence the veracity of the claims 

of the fatwa couldnot be proved. The P.W.2 who is an 

independent witness has however stated that he had seen the 

fatwa. The basis of the resumption of the cohabitation between 

the 1st party and the 2nd party was the Fatwa which proclaimed 

Sharif Uddin Ahmed Pathan.                                                         
MR-183/2014.

Judicial Magistrate First Class.
Hojai.                                                                                              
Page 5



6

that the Talaq between them was void, as the 1st party was 

carrying a child at that time. 

Though there are no authoritative decisions on this point with 

regard to whether a marriage between a Muslim man and 

woman cannot be dissolved if the wife is pregnant, it can 

nonetheless be said in this case, that both the parties agreed 

to the interpretation that the marriage was not dissolved 

between them after the initial Talaq, as she was carrying a 

child at that time, which led to the execution of the Exhibit-1 

and the resumption of the cohabitation between them. The 

evidence of the P.W.1 and the P.W.2 and the contents of the 

Exhibit- 1 prove that the Meher amount was actually repaid to 

the 2nd party. Once the 2nd party had consented to the 

resumption of cohabitation based on the belief that the 

marriage was not dissolved owing to the pregnancy of the   

1st party, he cannot later say that as the marriage was 

dissolved and he never cohabited with her, as the Exhibit- 1 

clearly belies his claims. 

The 2nd party has denied the paternity of the second son – 

Imdad Alom. The initial divorce between the 1st party and the 

2nd party had taken place on 09/03/2008 and Imdad Alom as per 

the Exhibit – 2, which is his birth certificate was born on 

19/10/2008, i.e after 230 days of the alleged divorce. The 1st 

party has remained unmarried after the alleged divorce. 

As per section 112 of the Indian Evidence Act, “any child born 

within 280 days of the dissolution of marriage between the 

husband and the wife, shall be conclusively proved to be the 

child of the husband, until it is proved that they had no access 

to each other, at anytime during the period, when he could 

have been begotten.”

The marriage as per the 2nd party was dissolved on 19/03/2008 

and he has not pleaded that they didnot cohabit never had 

access to one another prior to 19/03/2008 and hence as the 1st 

party has remained unmarried after the alleged divorce and the 

child was born within 280 days of the marriage, the second son- 

Imdad Alom is held to be the son of the 2nd party. 

Thus from the above, discussion it is seen that the marriage 

between both the parties was not dissolved and the son – 

Imdad Alom was born out of the cohabitation between the 1st 

Sharif Uddin Ahmed Pathan.                                                         
MR-183/2014.

Judicial Magistrate First Class.
Hojai.                                                                                              
Page 6



7
                                                                                     

party and 2nd party and hence both of them are entitled to 

maintenance. 

Even if, for the sake of argument, it is assumed that there was 

a divorce between the 1st party and the 2nd party, that doesnot 

bar the 1st party from being entitled to maintenance as been 

held by the Hon’ble Supreme Court in the case of Shamima 

Farooqui Vs. Shahid Khan, 2015 Cri.L.J 2551 (S.C), relying on 

the Judgments rendered in Daniel Latifi Vs. Union of India, 

(2001) 7 SCC 740, that even a divorced Muslim Woman is 

entitled to maintenance. 

Hence from the above discussion, it is held that the 1st party is 

the wife of the 2nd party and her son – Imdad Alom was born out 

of the cohabitation between them and hence, both the 1st party 

and Imdad Alom are entitled to maintenance. 

Point no- ii.

Now in order to prove the factum of sufficient means of the 2nd 

party, the 1st party stated in her evidence that the 2nd party is a 

businessman who deals in agor, owns ten bighas of land near 

the four lane road, some of which he has sold to construct a 

five storey house, owns vehicles and earns Rs 200,000 – Rs 

300,000/- per month.

The P.W.2 has also stated that the 2nd party is a businessman 

who deals in Agor and also owns lands and cars. 

The 2nd party has on the other hand has stated that he is a 

cultivator by profession and earns Rs 2000 – Rs 2500/- per 

month and has no other source of income. 

The 1st party has not filed any income certificate or documents 

to prove the ownership of land and vehicles by the 2nd party. 

The 1st party however being the wife of the 2nd party and having 

spent a considerable period of her life with him must be well 

aware of his sources of income and his income. Though some 

amount of exaggerations on the part of the 1st party cannot be 

ruled out in such cases, the onus then shifts on to the 2nd party 

to bring on record his profession and exact income, which the 

2nd party has failed to do in this case. The 2nd party has pleaded 

that he earns Rs 2500 – Rs 3000/- per month from his work as a 

cultivator. The plea of the 2nd party is not believable, as even a 

daily labourer earns more these days. The plea is vague and is 

aimed only at somehow avoiding paying sufficient maintenance 

to his wife and child, by showing that he has meagre income. 
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The plea of lack of income or low income is not tenable, as a 

physically fit man of sufficient age is presumed to be capable of 

earning his livelihood. The 2nd party is a young man, aged 30 

years and no physical disability on his part has been pleaded 

which disables him from doing any work. 

Though the exact income couldnot be determined in view of the 

lack of any documentary proof, it can safely be held that the 2nd 

party has a good income and the 1st party being his wife must 

be well aware of his income, given that she spent a few years 

of her life with him.   

Thus in view of the above discussion, it is held that the 2nd 

party has sufficient income and is capable of maintaining his 

wife.

Now as regard the fact as to whether the 2nd party has 

neglected or refused to maintain his wife (1st party), the 1st 

party in her application for maintenance has stated that she 

and her son have not been looked after and maintained by the 

2nd party since being chased out. 

The 2nd party has admitted during his cross-examination that he 

has not paid any maintenance to the 1st party and his son since 

her stay at her paternal house. 

Thus from the above discussion it is found that the 2nd party 

instead of having sufficient means has neglected to maintain 

his wife (1st party) and son.

Point No. (iii):-

The claim of the 1st party is that she has no income of her own. 

The 2nd party has not disputed this claim of the 1st party 

regarding her lack of income either in his written statement nor 

has not put any suggestion to her regarding  her source of 

income during her cross-examination, which leads to an 

assumption that the 1st party doesnot, infact, have any income 

of her own and thus dependent on others for her sustenance. 

Thus in view of the above discussion, it is held that the 1st party 

doesnot have any income of her own and is dependent on 

others for her sustenance. 

Point No. (iv):-

Here in the instant case in hand, the 1st party has deposed as 

P.W.1 that the 1st party got married to the 2nd party in the year 
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2004 socially as per Islamic Religious rites and customs. That 

after marriage both lived together as husband and wife. She 

has however stated that she was harassed for money and 

goods by the 2nd party and was divorced in the year 2008 and 

after a few months, the cohabitation resumed after the Talaq 

was held to be void and after the birth of her second child, the 

2nd party harassed her again for money and goods and was 

chased out in August 2012 and after about a week, her 

husband eloped with another lady and her efforts at 

resumption of her cohabitation failed. 

The P.W.2 has also supported the P.W.1 and stated that she was 

chased out by the 2nd party. 

The 2nd party has on the other hand stated that he never 

harassed her and didnot chase her out. He has also stated that 

he never cohabited with the 1st party after the Talaq on 

09/03/2008.

Now, it has already been held in the Point for discussion no- i 

that the 1st party and the 2nd party had resumed their 

cohabitation after the Talaq was held to be void and hence the 

defence taken by the 2nd party is not sustainable. 

The 2nd party has failed to show any other cause for their living 

apart and once the defence of the 2nd party has been held to be 

unsustainable, in view of the discussion made in point for 

determination no-i, the plea taken by the 1st party of being 

harassed for money and goods and of being chased out has to 

be accepted to be true, as nothing else would explain the 

breakdown of the marital relationship between them. The 2nd 

party has not been able to take up any cogent and reliable 

defence and the one taken has been dismissed. 

 The actual reason for the separation between them seems to 

be the harassment meted out to the 1st party for his insatiable 

demands for money and the failure of the 1st party to fulfil 

them. There seems to be no other reason for her to take shelter 

at her paternal house, alongwith her young son, especially 

when she has no source of income of her own and put her life 

and that of her son in jeopardy and live a life in extreme 

deprivation and the defence taken by the 2nd party has been 

completely negated by the unwavering evidence led by the 1st 

party, wherein she has narrated the harassment meted out to 

her and she can in no way be faulted for the same.
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Thus the 1st party has been compelled to live separately by the 

2nd party himself and the claim of maintenance is justified, 

given that she is living separately by way of compulsion and 

not by choice. 

Point No. (v):-

Now considering the observations and discussions made in the 

foregoing points it is found that the 1st party is entitled to 

maintenance. One of the sons of the 1st party and the 2nd party- 

Asif Alom lives with the mother of the 2nd party and she 

maintains him and hence no maintenance need be awarded to 

him. The second son of the 1st party and 2nd party – Imdad Alom 

being aged only seven years is also entitled to maintenance. 

The 1st party has claimed that she should be given maintenance 

of Rs. 10,000/- per month and her son should be given 

maintenance of Rs 10,000/- per month. Now as found in the 

foregoing paragraphs, the 2nd party has been held to have 

sufficient income to maintain his wife and son. Hence 

considering the fact and circumstances of this case, as regards 

the quantum of maintenance is concerned, in my considered 

opinion, a maintenance amount of Rs. 5000/- per month 

towards 1st party and Rs 2000/-per month to her son would be 

just and proper for the 1st party and her son to maintain a 

proper life in this present cost-escalating market scenario.

ORDER

Hence considering the above discussions, the 2nd party is 

directed to pay maintenance of Rs. 5000/- per month to his wife 

(1st party) and Rs 2000/- per month to his son until he attains 

majority, unless incapacitated by any physical or mental 

ailment from the date of this Order. The proceeding is 

accordingly disposed on contest. 

7. Let a copy of the Judgment be provided to the 1st party free of 

cost.

8. Pronounced by me on this open Court, this 07th day of October, 

2015 and given under my hand and seal of this Court.

       Sharif Uddin Ahmed Pathan

Judicial Magistrate, First 
Class, 
Hojai.
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