
1
                                                                                     

IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, HOJAI.

M.R. No. 242/2014.

U/s. 125 Cr.P.C.

MOUSUMI CHOUDHURY.

......1st party/petitioner.

                                                     Vs.

YADAV RAI.

   ......... 2nd party/opposite party.

PRESENT: Sharif Uddin Ahmed Pathan, A.J.S.

Judicial Magistrate, First Class,

 Hojai.

For the 1st party/petitioner : A.J. Saikia. Ld. Advocate.

For the 2nd party/ opposite party: R. Agarwal. Ld. Advocate. 

Evidences recorded on : 19/06/2015, 17/07/2015.

Arguments heard on : 30/07/15.

Judgment delivered on : 12/08/15.

JUDGMENT

1. The instant miscellaneous proceeding has arisen out of an application 

filed by the 1st party/petitioner- Mousumi Choudhury U/s. 125 Cr.P.C. 

seeking maintenance for herself and her son from her husband/the 2nd party.

2. The 1st party/ petitioner case in brief is that the 1st party got married to 

the 2nd party on 29/11/2012 socially as per Hindu Religious rites and 

customs. That after marriage both lived together as husband and wife and 

have a son Jeet Rai aged about one year now. She has stated that after three 

months of marriage, the 2nd party demanded a gold chain and Rs 100,000/- 

from her to start a business and when she failed to pay, she was harassed by 

the 2nd party. That the 1st party’s father paid an amount of Rs 20,000/- to the 

2nd party and the 2nd party demanded the remainder of the money within a 

month. That on 12/07/2014, the 2nd party brought her back to her paternal 

house and again demanded the money and when she pleaded inability, the 

2nd party beat her up and her father promised to pay the money within a 

week. That on 20/07/2014, the 2nd party and his family came and demanded 

the money and when her father pleaded inability to pay, the 2nd party refused 

to take her back and left her back at her paternal house. That she has been 

staying there since then and the 2nd party has not tried to take her back or 

paid any maintenance to her and her son. She has stated that she has no 

income of her own, whereas the 2nd party own fifteen plots at Dayanmukh 

Market, fifty bighas of sugarcane cultivation, pharmacy, computer and 

mobile store, two motorcycles, four cars, truck and also does business in 
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jaggery and  earns Rs 80,000 – Rs 100,000/- per month. She has claimed 

maintenance of Rs 10,000/- each per month for her and Rs 5000/- per 

month for her son.

3. The 2nd party appeared on receipt of summons and has raised his 

defence by filing the written statement wherein, he has admitted the 

marriage and his fatherhood of the child, but has denied all the other 

allegations levelled against him. 

4. To prove her case the 1st party examined herself as P.W.1.  The 2nd 

examined himself as D.W.1 in support of his case. I have heard Arguments 

rendered on behalf of the both the sides. 

5. Points for determination:-  

i. Whether the 2nd party having sufficient means has neglected or 

refused to maintain his wife (1st party) and his son?

ii. Whether the 1st party is unable to maintain herself and her son?

iii. Whether the 1st party without any sufficient reason refuses to 

live with her husband (2nd party)? and

iv. Whether the 1st party and her son are entitled to the 

maintenance as prayed for and if so, to what extent?

6. Discussions, Decision and Reasons thereof:-  

Heard arguments adduced by the learned counsels from both sides at length. 

Perused the case record in its entirety and my findings are as follows:

Point No. (i):-

Now in order to prove the factum of sufficient means of the 2nd party 

the 1st party stated in her evidence that the 2nd party owns 50 – 60 

bighas of agricultural lands, one truck, indica car, motorcycle and also 

15 shops at Dayang Market, which he lets out on rent and further that 

the 2nd party also owns a pharmacy at Dayang and these sources give 

him a monthly income of Rs 80,000 – Rs 100,000/- per month. The 1st 

party has however admitted during her cross-examination that the 2nd 

party lives with his three brothers and all of them sit in the pharmacy 

and have a share in the undivided property.  

The 2nd party has on the other hand claimed that he is an employee at 

his brother- Keshab Rai’s pharmacy at Dayanmukh and earns Rs 3000/- 

per month. The 2nd party also stated that the pharmacy was started by 

his father.  The 2nd party has stated during his cross-examination that 

the pharmacy is run by his brother- Keshab Rai in partnership with Raj 

Kumar Bishwas. The 2nd party has admitted that he has not filed any 

salary certificate in Court during his cross-examination. 
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The 2nd party though had stated in his written statement that he earns 

Rs 3000/- per month; he had stated therein, that he works in his 

brother’s business without specifying that he works at his pharmacy. 

The claim of the 2nd party that he is an employee at his brother’s 

pharmacy seems to be an afterthought and is rather hard to believe, 

especially when the 2nd party has himself admitted that the pharmacy 

was started by his father. The 2nd party has taken the plea that he lives 

in a joint family. Naturally if the property of the joint family is 

undivided, then the 2nd party will have an equal share in his father’s 

pharmacy as his brothers and will not be a mere employee therein. The 

plea taken up by the 2nd party is untenable and is aimed only at proving 

that he is poor to avoid the liability that may be imposed on him to 

maintain his family. The 2nd party has taken the plea that he is sick and 

is under-going treatment. Though some medical documents have been 

filed, there is no medical certificate issued by a competent Doctor who 

has opined that the 2nd party’s ailment incapacitates him from working 

and hence the plea of ailment is also rejected.  

The plea of lack of income or low income is not tenable, as a physically 

fit man of sufficient age is presumed to be capable of earning his 

livelihood. The 2nd party is aged 31 years and no physical disability on 

his part has been proved which disables him from doing any work and 

earning his livelihood. 

Though the ownership over the land, vehicles and shops couldnot be 

proved in view of the lack of any documentary proof, it can safely be 

held that the 2nd party has a good income from the pharmacy which he 

runs jointly with his brother and other sources. A man who can bear the 

expenses of his treatment done at an expensive Private Hospital such 

as International Hospital cannot be a man who earns Rs 3000/- per 

month. A man with an income of Rs 3000/- per month will not be able 

to bear the high expenses at a private hospital and is expected to get 

his treatment done at a Government Hospital. 

The onus was on the 2nd party to correctly bring on record his actual 

income, but he has failed to do so and his defence is also meek and is 

hence rejected. The 1st party has been categorical in her main petition 

as well as her evidence regarding the income of the 2nd party, which 

though cannot be accepted in its entirety given the nature of the 

business and the lack of documentary proof, it nonetheless given an 

insight into the fact that the 2nd party is well to do. 

Thus in view of the above discussion, it is held that the 2nd party has 

sufficient income and is capable of maintaining his wife and son.
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Now as regard the fact as to whether the 2nd party has neglected or 

refused to maintain his wife (1st party), the 1st party in her application 

for maintenance has stated that she and her son are not looked after 

and maintained by the 2nd party since being chased out. 

The 2nd party has stated during his evidence-in-chief that he has been 

sending money regularly to the 1st party after she shifted to her 

paternal house and this has been denied by the 1st party. The written 

statement of the 2nd party though reveals an interesting fact, wherein, 

he has stated that he has been sending “food, clothes and medicine 

occasionally” to the 1st party. Thus the 2nd party has not raised the plea 

of maintaining the 1st party in his written statement regularly and has 

merely stated about sending food, clothes and medicine and that too 

occasionally to the 1st party. The occasional sending of food, clothes and 

medicine can hardly be accepted to be maintaining a person and the 

plea of maintaining her in his evidence seems to be an afterthought. 

A person requires more than just food, clothing and medicine for her 

sustenance and the sending of the same has also not been proved.

Thus from the above discussion it is found that the 2nd party instead of 

having sufficient means has neglected to maintain his wife (1st party) 

and his son.

Point No. (ii):-

The claim of the 1st party is that she has no income of her own. 

The 2nd party has not disputed this claim of the 1st party regarding her 

lack of income either in his written statement nor has not put any 

suggestion to her regarding  her source of income during her cross-

examination, which leads to an assumption that the 1st party doesnot 

infact have any income of her own and thus dependent on others for 

her sustenance. 

Thus in view of the above discussion, it is held that the 1st party doesnot 

have any income of her own and is dependent on others for her 

sustenance. 

Hence from the discussion made above it is found that the 1st party has 

no income of her own and thus not in a position to maintain herself and 

her son.

Point No. (iii):-

Here in the instant case in hand, the 1st party has deposed as P.W.1 that 

the 2nd party started to demand Rs 100,000/- and a gold chain from her 

after about three months of marriage and that her father paid an 

amount of Rs 20,000/- to the 2nd party, while she was at her paternal 

house and when she returned after about two months, the 2nd party 
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started to harass her mentally as well as physically for the money. She 

was brought back to her paternal house alongwith her son on 12/07/14 

by her husband and he returned on 19/07/2014 and asked for the 

money and when she pleaded inability, the 2nd party refuse to take her 

unless the money was paid. She has stated that she failed to pay the 

money and has been staying at her paternal house since then.

The 2nd party has on the other hand stated that the 1st party told him 

that she didnot want to stay at Durgapur after a few days of her 

marriage and asked him to shift to Lanka to which he refused. He has 

also stated that the 1st party told him that she had been married against 

her will. He has also stated that he didnot care for him even when he 

fell ill and finally about one year back, his mother-in-law took the 1st 

party back in his absence and she has refused to return, inspite of his 

attempts. 

Thus the claim of the 2nd party is that the 1st party has refused to live 

with him as she was unwilling to stay at Dayanmukh, as the same is a 

village, unlike Lanka town, where she was brought up. This claim gains 

credence from the admission of the 1st party during her cross-

examination, where she has admitted that it took her sometime to 

adjust to Dayanmukh and also that though her husband had agreed at 

the time of marriage that they would shift to Lanka eventually, he 

backtracked from it later on. This fact which is admitted even by the 1st 

party may have soured the relationship between the 1st party and the 

2nd party to some extent, but this cannot be the sole reason for a young 

woman to leave her matrimonial house. She must have known when 

she got married that she will have to live at Dayanmukh atleast for a 

few months after marriage as a person is not expected to pack his bags 

on the next day after marriage and leave his house just because his 

wife doesnot like the rural set up. the 1st party did in fact live there for a 

few months and then she had to take shelter at her paternal house, the 

reasons for which seems to be the demands for money by the 2nd party 

and subsequent harassment meted out to her. This seems to be the 

most potent and acceptable reason for their living apart. Though the 1st 

party’s wish to shift to Lanka may have had a role, the main reason 

must be the harassment meted out to her. A person can live in any 

place provided there is peace at home. It is easy to build a house, but to 

make it a home, it requires more than fancy buildings and fittings and 

when the same is lacking, marital discords and breakdown such as this 

happen.  
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The actual reason for the separation between them seems to be the 

harassment meted out to the 1st party for his demands for money and 

the failure of the 1st party to fulfil them. There seems to be no other 

reason for her to take shelter at her paternal house and put her life in 

jeopardy and live a life in extreme deprivation and the defence taken by 

the 2nd party has been completely negated by the unwavering evidence 

led by the 1st party, wherein she has narrated the harassment meted 

out to her and she can in no way be faulted for the same.

Thus the 1st party has been compelled to live separately by the 2nd party 

himself and the claim of maintenance is justified, given that she is 

living separately by way of compulsion and not by choice. 

Thus from the above discussion, it is concluded that the 1st party is 

entitlement to maintenance.

As the son of the 1st party and the 2nd party – Jeet Rai, is a minor aged 

only one year ten months, he is entitled to maintenance until he attains 

majority, unless incapacitated by any physical or mental disability. 

Point No. (iv):-

Now considering the observations and discussions made in the 

foregoing points it is found that the 1st party is entitled to maintenance. 

The 1st party has claimed that she should be given maintenance of Rs. 

10,000/- per month and her son be paid Rs 5000/- per month. Now as 

found in the foregoing paragraphs, the 2nd party has been held to have 

sufficient income to maintain his wife and son. Hence considering the 

fact and circumstances of this case, wherein no other liability is seen on 

the 2nd party, as regards the quantum of maintenance is concerned, in 

my considered opinion, a maintenance amount of Rs. 3000/- per month 

towards 1st party and Rs 1500/- towards her son would be just and 

proper for the 1st party and her child to maintain a proper life in this 

present cost-escalating market scenario.

ORDER

Hence considering the above discussions, the 2nd party is directed to 

pay maintenance of Rs. 3000/- per month to his wife (1st party) and 

Rs 1500/- to his son from the date of this Order. The proceeding is 

accordingly disposed on contest.

7. Let free copies of the Judgment be provided to the 1st party free of 

cost.

8. Pronounced by me on this open Court, this 12th day of August, 2015 

and given under my hand and seal of this Court.

       Sharif Uddin Ahmed Pathan
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Judicial Magistrate, First Class, 
Hojai.
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