
                                                                                     

IN THE COURT OF THE JUDICIAL MAGISTRATE, FIRST CLASS, HOJAI.

M.R. No. 171/2014

U/s. 125 Cr.P.C.

AZMINA BEGUM.

… 1st party/petitioner.

                                                     Vs.

NAMED  ALI.

 ... 2nd party/opposite party.

PRESENT: Sharif Uddin Ahmed Pathan, A.J.S.

Judicial Magistrate, 1st Class,

Hojai.

For the 1st party/petitioner : Mr. Bahar Uddin. Ld. Advocate.

For the 2nd party/ opposite party : None 

Evidences recorded on : 22.09.14

Arguments heard on : 22.09.14.

Judgment delivered on : 22.09.14.

JUDGMENT

1.The instant miscellaneous proceeding has arisen out of an application filed 

by the 1st party/petitioner U/s. 125 Cr.P.C. seeking maintenance for 

herself and her three children from her husband, the 2nd party/opposite 

party.

2.The 1st party/ petitioner case in brief is that the 1st party got married to the 

2nd party on 17/14/2002 as per Islamic Rites and customs. That after 

marriage both lived together as husband and wife at the house of the 

2nd party and have three children out of the wedlock.  That after about 

one year of marriage, the 2nd party started to demand money from her 

and harassed her for it. That she paid Rs 20,000/- in instalments to the 

2nd party. But she was continually harassed when she failed to pay 

money and was chased out of her matrimonial house about seven 

months back alongwith her children and she was forced to take shelter  

at her paternal house. That the 2nd party has not paid any maintenance 

to her since then and has not tried to take her back. Hence this case 
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seeking maintenance of Rs 15,000/- per month for her and her 

children.

3.Notice was issued to the 2nd party which was duly received by the 2nd party. 

The 2nd party however failed to appear and the case proceeded Ex-

parte against him. 

4.To prove her case the 1st party examined herself as P.W.1. No evidence has 

been led by the 2nd party as the case is proceeding ex-parte against the 

2nd party.

5.Points for determination:-  

i. Whether the 2nd party having sufficient means has neglected or 

refused to maintain his wife (1st party) and children?

ii. Whether the 1st party is unable to maintain herself and her 

children?

iii. Whether the 1st party without any sufficient reason refuses to live 

with her husband (2nd party)? and

iv. Whether the 1st party and her children are entitled to the 

maintenance as prayed for and if so, to what extent?

6.Discussions, Decision and Reasons thereof:-  

Heard arguments adduced by the learned counsels from the 1st Party at length. 

Perused the case record in its entirety and my findings are as follows:-

Point No. (i):-

Now in order to prove the factum of sufficient means of the 2nd party the 

1st party stated in  her evidence as P.W.1  that the 2nd party owns three 

bighas of agricultural land and is a cultivator. She has claimed that he has 

a monthly income of Rs 10,000- Rs 12,000/- per month. 

The 1st party has categorically stated the income of the 2nd party from his 

cultivation works in his own field. Furthermore as per the law of evidence 

it was the onus of the 2nd party to correctly bring on record his actual 

income as the said fact is within his knowledge and which the 2nd party 

failed to do as he has remained absent throughout the proceeding of this 

case.

Thus from the above discussion it is found that the 2nd party has good 

income and thus has sufficient means to look after his wife (1st party) and 

his children.
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Now as regard the fact as to whether the 2nd party has neglected or refused 

to maintain his wife (1st party), the 1st party has in her evidence as P.W.1 

deposed that she is not looked after and maintained by the 2nd party since 

her stay at her paternal house. It is the bounden duty of a husband to look 

after his wife and children and to maintain them and any form of denial of 

such right can be said to be neglect of such duty and which the 2nd party 

has done in the instant case in hand and thus it is found that the 2nd party 

has neglected to maintain his wife (1st party) and children and also has 

neglected in his duty to look after them.

Thus from the above discussion it is found that the 2nd party instead of 

having sufficient means has neglected to maintain his wife (1st party) and 

children.

Point No. (ii):-

The claim of the 1st party is that she has no income of her own. This plea of 

the 1st party is asserted by her through her evidence as P.W.1 and in the 

absence of anything contrary on the record is admitted to be true.

Hence from the discussion made above it is found that the 1st party has no 

income of her own and thus not in a position to maintain herself.

Point No. (iii):-

Here in the instant case in hand, the 1st party as P.W.1 deposed in her 

evidence that she was married to the 2nd party about twelve years back 

and the 2nd party started to harass her after two years of marriage for 

money and she was beaten and chased out on 3-4 occasions, but on every 

occasion the matter was compromised. However about one year back, the 

2nd party harassed her and chased her out alongwith her children. That 

the 2nd party has not even tried to take her back and to the contrary has 

married another lady. 

The claim of the 1st party of being harassed by the  2nd party for money 

and subsequent chasing out with her children as narrated in her 

complaint petition is fully corroborated by her evidence as P.W.1. The 

evidence of the 1st party seems coherent and trustworthy on which the 

court can rely on even in the absence of the 2nd party. Moreover, as the 

case is proceeding Ex-parte nothing could be brought on record to 

disbelieve her evidence either during through cross-examination or by 

adducing evidence contrary. 

Thus the 1st party by means of sufficient evidence could bring on record 

that she was harassed and chased out by her husband- the 2nd party for 
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her inability to meet his demands for money and that she stays at her 

paternal house and which could not be rebutted, the 2nd party being absent 

and thus the 1st party has sufficient reason to refuse to live with her 

husband (2nd party).

Point No. (iv):-

Now considering the observations and discussions made in the foregoing 

points it is found that the 1st party is entitled to maintenance. The 1st party 

has claimed that she and her children should be given maintenance of Rs. 

12,000/- p.m. Now as found in the foregoing paragraphs the 1st party has 

claimed that the income of the 2nd party would be around Rs. 10,000- Rs 

12,000/- per month from his cultivation works. The 2nd party though has 

claimed that the 2nd party owns two bighas of land. It is but common 

knowledge that three bighas of agricultural lands cannot give a monthly 

income of Rs 10,000/-. However, the 2nd party is duty bound to maintain 

his wife and children and as he has not contested this case, no ailment or 

infirmity disabling him to earn his livelihood to earn exemption from 

payment of maintenance has been brought on record. The claims of the 1st 

party regarding income of the 2nd party have also not been rebutted. In 

such a scenario, it has to be assumed in the given circumstances as already 

held earlier that he has a good income which is good enough to maintain 

his family. 

 Hence considering the facts and circumstances of this case and also 

the fact that the 2nd party has contracted another marriage, as regards the 

quantum of maintenance is concerned, in my considered opinion, a 

maintenance amount of Rs. 1000/- p.m. towards 1st party and Rs 400 each 

towards each of the three minor children till they attain majority will be 

just and proper for the 1st party to maintain a proper life in the present 

cost-escalating market scenario.

ORDER

Hence considering the above discussions, the 2nd party is directed to pay 

maintenance of Rs. 1000/- p.m. to his wife (1st party) and Rs 400/- per month to 

each of his three children till they attain majority from the date of this Order. 

The proceeding is accordingly disposed Ex-parte.

7.Pronounced by me on this open Court, this 22nd day of September, 2014 

and given under my hand and seal of this Court.
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         Sharif Uddin Ahmed Pathan

Judicial Magistrate, First Class, 
Hojai.
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