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JUDGMENT

1. The present petition under Section 125 Cr.P.C. was filed by the First Party, Shobha Rai 
against the Second Party, Sabbir Roy claiming maintenance of Rs. 5,000/ per month for 
herself and Rs. 2000/ for her minor daughter. It is the case of the 1st Party as averred in 
the petition  that  the  marriage of  the First  Party  was solemnized with  the 2 nd Party 
around seven years back as per Hindu rites and she started cohabiting with the 2nd Party 
as husband and wife and a daughter was born out of the union. After three years of 
marriage the 2nd Party started demanding Rs. 100,000/ from the 1st Party and started 
physically and mentally torturing her. She was unable to meet the demands of the 1 st 

Party  on account  of  poverty  of  her  parents.  The torture  of  the 2nd Party  continued 
unabated and drove her out of her matrimonial house around three months prior to 
filing of the case along with her minor daughter. On 01/15/15, there was a meeting for 
conciliation between the parties but the 2nd Party tried to kill the 1st Party and refused to 
follow the decision arrived at the meeting. The 1st Party stated she had been living in her 



paternal house since then. The 2nd Party did not enquire about the well being of the 1st 

Party nor did he pay her any maintenance since the time she had been living in her 
paternal house. The 1st Party claimed that she had no income of her own whereas the 
2nd Party was a man of means owning 15-16 milk able cows and he sold around 225 
liters of milk at Rs 50/ per litre and earned a monthly income of more than Rs. 25,000/  
besides owning landed property. 

2. Notice was issued to the 2nd Party who appeared and contested the case by filing his 
WS. The 2nd Party denied all the allegations made in the Petition by the 1 st Party. He 
admitted to marrying the 1st Party and fathering the child but stated that after a few 
years of marriage the 1st Party started pressurizing the 2nd Party to stay in a separate 
house away from his joint family. When the 2nd Party did not relent, 1st Party started 
frequently going and staying at her parental house. Despite his repeated attempts, 1 st 

Party left him of her own free will and went to stay at her paternal house with her minor 
daughter. The 2nd Party claimed that he was a daily labourer and did not own any landed 
property. 

3. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for 
determination-

(1)Whether the 2nd Party having sufficient means had refused to or neglected to 
maintain his wife/1st Party?

4. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 & 2:

5. The 1st Party side has examined one witness that is the 1st Party herself in support of its 
case.  

6. The PW1, Shobha Rai is the Petitioner. In her deposition PW1 stated that her marriage 
was solemnized with the 2nd Party around seven years back as per Hindu rites and she 
started cohabiting with the 2nd Party as husband and wife and a daughter, Poornima Rai 
currently aged 7 years was born out of the union. After three years of marriage the 2 nd 

Party started demanding Rs.  100,000/  from the 1st Party and started physically  and 
mentally torturing her. She was unable to meet the demands of the 1 st Party on account 



of poverty of her parents. The 2nd Party then married another lady Ganga Tamang. The 
torture of the 2nd Party continued unabated and drove her out of her matrimonial house 
around three months prior  to filing  of  the case along with her  minor daughter.  On 
01/15/15, there was a meeting for conciliation between the parties but the 2nd Party 
assaulted the 1st Party and refused to follow the decision arrived at the meeting. The 1st 

Party stated she had been living in her paternal house since then. The 2nd Party did not 
enquire about the well being of the 1st Party nor did he pay her any maintenance since 
the time she had been living in her paternal house. The 1st Party claimed that she had 
no income of her own whereas the 2nd Party was a man of means owning 15-16 milk 
able cows and he sold around 225 liters of milk at Rs 50/ per litre and earned a monthly  
income of more than Rs. 25,000/ besides owning landed property. She claimed monthly 
maintenance of Rs. 5,000/ for herself and Rs. 2000/ for her minor daughter.

7. In her  cross examination PW1 stated that  she did not  remember the details  of  the 
conciliation meeting but said that an agreement was made in writing but admitted that 
she had not submitted the same with her petition. She stated that her daughter was 
studying at  Manbook Nepali  School  but admitted that  no supporting documents had 
been adduced in evidence. She admitted that the 2nd Party stays with his parents and 
brothers and sisters and all of them earn their livelihood from the milk business. She 
denied the suggestion that the 2nd Party did not earn Rs. 25,000/ per month. She denied 
the suggestion that she left her matrimonial house on her own free will and that she had 
not got her daughter admitted in an English Medium School. 

8. PW2, Kharga Bahadur Chetri is the father of the 1st Party. He too reiterated the evidence 
of the 1st Party and stated that the 2nd Party married again as the 1st Party was not able 
to  fulfill  his  demand of  Rs.  100,000/  and  drove  away  the  1 st Party  along  with  her 
daughter.  A  meeting  was  held  to  compromise  the  matter  but  the  same  could  not 
succeed because of the unrelenting attitude of the 2nd Party. He stated that when the 1st 

Party had gone to get her belongings back from the house of the 2nd Party, the latter 
had threatened her with a Khukhri. He also stated that the minor daughter of the 1st 

Party was admitted in an English Meduim School and that the 2nd Party had never paid 
any maintenance towards the 1st Party and her child. He stated that the 2nd Party had 
15-16 Jersy cows and dealt in milk business earning around Rs. 25,000/ per month. 

9. In his cross examination, PW2 stated that the 1st Party informed him of the harassment 
meted out to her by the 2nd Party and it was on her words that he knew about the 
earnings of the 2nd Party. He admitted that the minor daughter of the 1st Party was 
studying in a Govt. School where free uniforms and mid-day meal was provided. 

10.2nd Party  in  his  defence  examined  himself  and  adduced  his  evidence  as  DW1.  He 
admitted to marrying the 1st Party and fathering the child but stated that after a few 
years of marriage the 1st Party started pressurizing the 2nd Party to stay in a separate 



house away from his joint family. When the 2nd Party did not relent, 1st Party started 
frequently going and staying at her parental house. Despite his repeated attempts, 1 st 

Party left him of her own free will as she was not interested in staying in a joint family 
set up and went to stay at her paternal house with her minor daughter. He claimed that 
the meeting held to compromise the matter did not succeed as the 1st Party refused to 
return back to him. He claimed that he was a daily wage earner and stated that he 
never made any demands upon the 1st Party and never tortured her.

11.In his cross examination, DW1 denied marrying again or even knowing Ganga Tamang. 
He  stated  that  he owned only  2  high  breed Jersy  cows.  He  admitted that  he  was 
arrested by police earlier and had to stay in prison for about 28 days on account of the  
case filed against him by the 1st Party for torturing her for money. He admitted that he 
was  not  aware  of  the  contents  of  the  WS.  He  denied  the  suggestion  that  he  had 
attempted to kill the 1st Party in the meeting held to compromise the matter. He denied 
owning 15-16 cows and earning Rs. 25,000/ per month by selling milk. He stated that 
he paid Rs. 500/ to his daughter on the last Durga Puja but admitted that he had not 
maintained his wife and daughter.

12.PW1 and her father PW2 had both all alleged that after about three years of marriage of  
the 1st Party and the 2nd Party, the latter started torturing the former with a demand of 
Rs. 100,000/ and due to her inability to meet the demands and after marrying another 
lady had chased the 1st Party and her daughter out of the house. The 2nd Party had 
denied the allegation point blank and he denied marrying anyone else. The 1st Party has 
not been able to substantiate the claim of torture or the second marriage of the 2nd 

Party. No witnesses from the group of people who were involved in the mediation had 
been brought forth who could have substantiated the claim of the 1st Party. On the other 
hand 2nd Party has not been able to substantiate his allegation that the 1 st Party left his 
house of her own free will. However a question does arise as to why a married woman 
would leave her husband without any valid reason and that too when she has a minor 
daughter to fend for knowing that she will be plunging her whole future in darkness. On 
the other hand, 2nd Party had admitted that he had not maintained the 1st Party and 
their child apart from paying the daughter a nominal amount of Rs. 500/ on the last 
Durga Puja. The 2nd Party is the husband and father of the 1st Party and the minor 
daughter respectively. He is morally and legally under an obligation to maintain the 1st 

Party and the minor daughter. Hence the point of determination is answered in positive, 
as against the 2nd Party.

ORDER

13.In view of the discussions made above and the decision reached therein it is held that 
the 2nd Party had willfully failed to maintain the 1st Party who is his legally married wife. 
The 1st Party has no source of income of her. Though the 1st Party had stated that the 



monthly earning of the 2nd Party is around Rs. 25,000/ per month, she has not been able 
to provide any documentary proof of the same. 2nd Party had claimed that he is a daily 
wage earner though he admitted in his cross examination that he owns two high breed 
Jersey cows. Irrespective of whether 2nd Party owns 15-16 cows as claimed by the 1st 

Party or the fact that he is a daily labourer, the fact remains that he is an able bodied 
young man and he has the potential to earn. Law demands that he maintains his wife 
and children to the best of his ability and this duty is sacrosanct upon him. 2 nd Party has 
stated that he is willing to take back the 1st Party and his minor daughter. In such a 
scenario,  he would naturally incur  expenses for  providing for his  wife and daughter. 
Irrespective of the fact whether the minor daughter is studying in an English Medium 
School or a Govt. School, fact remains that there are expenses associated with bringing 
up a school going daughter and also a wife. In view of the spiraling price rise in the 
basic food items and the escalating price hike in all other articles of daily use in addition 
to  basic  medical  expenses,  I  deem it  fit  to  direct  the  2nd Party  to  pay  a  monthly 
maintenance amount of Rs. 2500/ to the 1st Party and Rs. 1000/ towards the minor 
daughter. The payment to the minor daughter shall continue till such time when she 
attains majority. The payment to 1st Party shall me made from the date of order.

1. The case is disposed off without costs. Furnish a free copy to the 1st Party.

The Judgment is delivered and the operative part is read out in open court. 

Given under my hand and the seal of this court on this the 25th day of October, 2016 at 
Hojai.

Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1    Shobha Rai

PW2    Kharga Bahadur Chetri

WITNESS FOR THE DEFENSE: 

DW1    Sabbir Roy


