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JUDGMENT

1. The present petition under Section 125 Cr.P.C. was filed by the First Party, Must. Moimun
Nessa against  the Second Party,  Makbul  Ali  claiming maintenance of  Rs.  7,000/  per
month for herself.  It  is the case of the 1st Party as averred in the petition that the
marriage of the First Party was solemnized with the 2nd Party around one and half years
back as per Islamic rites and she started cohabiting with the 2nd Party as husband and
wife. After around eight days of marriage the 2nd Party started demanding Rs. 10,000/
from the 1st Party along with her silver chain weighing six tola, nose ring weighing three
roti and her SBI pass book. The 1st Party was forced to hand over the said items in hope
of a secure future. The 2nd party then demanded Rs. 50,000/ from the 1st Party and
started physically and mentally torturing her. She was unable to meet the demands of
the 1st Party on account of poverty of her parents. On 14.04.15, the 1 st Party was beaten
up by the  2nd Party  and his  first  wife  resulting  in  serious injuries  to  her.  Again  on
18.04.15 at about 11 pm, the 1st Party along Ahmad Ali, Mirjan Ali and Saddam Hussain



tried to rape the 1st Party. She managed to save herself and on being informed her
family members came and rescued her. The 1st Party was forced to go to seek shelter in
her paternal house where she had stayed since. The 2nd Party did not enquire about the
well being of the 1st Party nor did he pay her any maintenance. The 1st Party claimed
that the 2nd party is a man of means owning more than 80 bighas of agricultural land
and also dealt with turmeric business and had a monthly earning of about Rs. 30,000.
The 1st Party claimed in her petition that she has no income of her own and hence
prayed for maintenance of Rs. 7,000/ per month for herself.

2. Notice  was  issued  to  the 2nd Party  who  submitted  his  Written  Statement  where he
admitted being married to the 1st Party but denied all allegations made out against him.
He further stated in his Written Statement that the 1st Party had subjected him to mental
and physical cruelty and had run away from her matrimonial house on 14.04.16 and in
this regard 2nd Party had lodged a case bearing number, Lumding P.S 19/14. He stated
that despite his best efforts to bring her back, 1st Party had steadfastly refused to live
with him. He further stated that the 1st Party worked as a cook in A. K. Azad preliminary
school and drew a salary of Rs. 3,500/ per month. He also stated that apart from his
house he owned no land and worked as a daily labourer.

3. The 1st Party adduced her evidence and she was duly cross examined by the 2nd Party.
After  that the 2nd Party stayed absent without steps and the Defense Evidence was
closed and I proceeded with the case ex-parte.

4. Upon  hearing  and  on  perusal  of  record  I  have  formulated  the  following  point  for
determination-

(1)Whether the 1st Party is the wife of the 2nd Party?

(2)Whether the 2nd Party having sufficient means had refused to or neglected to
maintain his wife/1st Party?

5. Now let me discuss the materials on record and try to arrive at a definite finding as
regards the points for determination.

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT FOR DETERMINATION NOS.1 & 2:



6. The 1st Party side has examined one witness that is the 1st Party herself in support of its
case.  

7. The  PW1,  Moimun  Nessa  is  the  Petitioner.  In  her  deposition  PW1  stated  that  her
marriage was solemnized with the 2nd Party around on 13.02.14 as per Islamic rites and
she started cohabiting with the 2nd Party as husband and wife. After a few days of
marriage the 2nd Party started demanding Rs. 10,000/ from the 1st Party along with her
silver chain weighing six tola, nose ring weighing three roti and her SBI pass book. The
1st Party was forced to hand over the said items in hope of a secure future. The 2 nd party
then demanded Rs.  50,000/  from the  1st Party  and  started  physically  and  mentally
torturing her.  She was unable  to meet the demands of  the 1 st Party on account of
poverty of her parents. The 2nd Party along with his  first  wife tortured the 1st Party
regularly. The 1st Party was forced to go to seek shelter in her paternal house where she
had stayed since. The 2nd Party did not enquire about the well being of the 1st Party nor
did he pay her any maintenance. The 1st Party stated that the 2nd party is a man of
means owning more than 80 bighas of agricultural land and also dealt with turmeric
business and had a monthly earning of about Rs. 30,000. The 1st Party claimed in her
petition that she has no income of her own and hence prayed for maintenance of Rs.
7,000/ per month for herself.

8. In her cross examination PW1 stated that the amount of Rs. 50,000/ was demanded by
the 2nd Party after her return. She admitted that that the 2nd Party maintains his 1st wife
along with their five children and that she had not submitted any documentary proof of
the income of the 2nd Party. She denied the suggestion that the 2nd Party was a daily
labourer and does not earn Rs. 30,000/ per month.

9. In analyzing the evidence in this case, it must be borne in mind that the 2nd Party had
admitted in his Written Statement that the 1st Party is his legally wedded wife. The 2nd

Party in his WS had stated that the 1st Party had mentally and physically tortured him
and had run away from her matrimonial house on 14.04.16 and in this regard 2nd Party
had lodged a case bearing number, Lumding P.S 19/14. He stated that despite his best
efforts to bring her back, 1st Party had steadfastly refused to live with him. He further
stated that the 1st Party worked as a cook in A. K. Azad preliminary school and drew a
salary of Rs. 3,500/ per month. He also stated that apart from his house he owned no
land and worked as  a  daily  labourer.  However  the 2nd Party  had not  produced any
evidence to substantiate his claims. On the other hand the 1st Party had produced her
own evidence where she had substantiated her  claims in  her  petition.  In her  cross
examination however, she had admitted that that the 2nd Party maintains his 1st wife
along with their five children and that she had not submitted any documentary proof of
the  income  of  the  2nd Party.  Thus  it  is  clear  that  the  2nd Party  is  burdened  with
maintaining his first wife and their five children. Moreover the income of the 2nd Party as
claimed by the 1st Party cannot be taken at face value since she has not been able to



substantiate it with any documentary proof. But it is also crystal clear that the 1 st Party is
staying separately from the 2nd Party and the latter had not been maintaining her. A
married woman in my view would not leave the solace of her matrimonial house unless
there were just grounds and plunge her future in darkness. Hence both the points are
answered in positive in favour of the 1st Party.

ORDER

1. In view of the discussions made above and the decision reached therein it is held that
the 2nd Party had willfully failed to maintain the 1st Party who is his legally married wife
and their five minor children. The 1st Party has no source of income of her own whereas
the 2nd party is an able bodied person. Though the 1st Party has mentioned that the
monthly  income  of  the  2nd Party  is  around  Rs.30,000/,  she  has  not  been  able  to
substantiate he claim with any proof. Her statement with regard to the income of the 2nd

Party cannot be taken at face value. However in view of the spiraling price rise in the
basic food items and the escalating price hike in all other articles of daily use in addition
to  basic  medical  expenses,  I  deem it  fit  to  direct  the  2nd Party  to  pay  a  monthly
maintenance amount of Rs. 2500/ to the 1st Party. The payment to 1st Party shall me
made from the date of application.

2. The case is disposed off on contest without costs. Furnish a free copy to the 1st Party.

The Judgment is delivered and the operative part is read out in open court. Given under 
my hand and the seal of this court on this the 28th day of July, 2016 at Hojai.

Biswadeep Baruah,
Judicial Magistrate First Class, Hojai.



APPENDIX:

WITNESS FOR THE PROSECUTION:

PW1    MOIMUN NESSA

WITNESS FOR THE DEFENSE: NONE


