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In the court of Judicial Magistrate 1st Class, Hojai, Nagaon

               Misc case No. (D.V.) 85/2014

              U/S 12 D.V. Act

1. Smti. Dipali Dey

          W/o-Sri Kajal Ch. Dey

          D/o- Late Suren Gope

          R/o vill: Jarangdisa, near Shib Mandir & saw Mill of Jiban

          P.O. Lumding

          Dist- Nagaon, Assam................Aggrieved party/complainant.

                                       Vs

1. Md. Kajal Ch.Dey

S/o-Late Sailesh Ch. Dey

R/o  Qtr  no-L/85,  Babu  Patty,  P.S.  -Lumding,  Dist-Nagaon 

(Assam)............ ......................................................Respondent

Present: Jagat Das, A.J.S.

Judicial Magistrate 1st Class, Hojai

Advocate Appeared

For the aggrieved party......................   Ld. Advocate D. Debnath

For the respondent....................... Ld. advocate A. Bhattacharjee

Date of evidence                       : 30-5-2015, 2-7-2015, 19-11-2015, 19-2-2016  

& 21-6-2016

Date of argument                      : 2-8-16 & 26-8-2016

Date of judgment                      : 8-8-2016
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JUDGMENT

1.  This case has been emerged out of a petition filed by the applicant 

under section 12 of Protection of Women from Domestic Violence Act, 

2005 (hereinafter referred to as D.V. Act) against the respondent.

2. Case of the petitioner/ 1st party:

The respondent is the husband of the complainant. That after 3/4 

years  of  marriage  the  husband  of  the  complainant  deserted  the 

complainant and since then the complainant had been living with her one 

minor  male  child.  That  since  the  day  of  filing  of  MR case  no-25/07, 

wherein  she  gets  maintenance  of  Rs  1500/  per  month  from  the 

respondent,  the  respondent  has  been  threatening  the  complainant  to 

withdraw the said MR case. That the respondent has been using filthy 

language as and when the respondent meets the complainant on the road 

or other places during shopping or during enjoying religious ceremony 

etc. That the respondent never things about the residential status, social 

status, financial status of the complainant. The respondent is responsible 

for spoiling the life of the complainant and thus he has to compensate the 

complainant. That the respondent is rich person and his monthly salary is 

60,000/- and he will obtain Rs 50, 00,000/- (Fifty Lakhs) from the railway 

authority in the month of January, 2015 as he is going to be retired. The 

acts  and  activities  of  the  respondent  caused  humiliation  to  the 

complainant  in  front  of  the  relatives  and  general  public.  Hence  the 

applicant has filed this petition seeking relief u/s18/20/22/23 of the D. V. 

Act.

3.  Having admitted the petition, show cause notice was issued to the 

respondent and having been received notice the respondent  appeared 

and  contested  the  case  by  filing  written  statement  wherein  the 

respondent  has  denied  the  allegations  of  the  applicant  in  toto.  The 

respondent in his written statement described the true state of affairs as 

that he married to the complainant on 7/7/1976 following the rites of 

Hindu  religion  and  they  started  their  conjugal  life  in  the  house  of 
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respondent.  That  after  few days  of  marriage  the  complainant  started 

showing disrespect and aberration towards the respondent, his parents 

and elder members of the family of the respondent and the complainant 

expressed her desire that she is not a position to live with the respondent 

at Lumding, she was desirous to go to her parents home at Dhansiri, 

Karbi Anglong, Assam and started persuading the respondent to live as 

Ghar Jamai. Finally the complainant left her matrimonial home, while she 

was expectant. After birth of the male child the respondent along with her 

mother went to the parental house of the complainant and brought her 

back to his house at Lumding. But after 10 months that is on 8/12/1978 

the complainant again left the house of the respondent. In spite of best 

efforts, the respondent failed to bring back the complainant.   That again 

the complainant came to the house of the respondent to live with the 

respondent in the month of March, 1983 and again after few days the 

complainant  left  the  house  of  the respondent.  That  in  the year  1995 

respondent again brought back the complainant to his house and then 

the complainant again started quarrelling with the respondent and his 

family members and on 12/12/1995 the complainant finally left the house 

of the respondent and started living at Dhansiri, Karbi Anglong. That the 

complainant hadn’t lived with the respondent for last 37 years and she 

deserted the respondent and left with her al belongings and household 

goods and started living in her parental house without any valid reasons 

and as such the respondent has prayed for dismissal of the case.

4.  In order to prove the case the applicant has examined herself as 

Pw-1. Respondent side examined two witnesses. No document has been 

exhibited by either side.

5.  Points for determination:

1. Whether the applicant and respondent had lived together and shared 

domestic relationship?

2.  Whether the respondent subjected the applicant to acts of domestic 

violence?
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3. Whether the applicant is entitled to the relief as claimed for and if so 

to what extent?

6. Discussion, Decision and Reasons thereof:

Heard the argument of the counsel for the either side.  During 

argument ld. counsel for the respondent submitted that the case is barred 

by law of limitation and in support of his submission he placed reliance on 

2010  CRI.L.J.4049 and  on  the  other  hand  the  ld.  counsel  for  the 

petitioner submitted nothing on this point. 

Perused the Case Record minutely.

Points No 1 

To make decision upon issue no 1, I have carefully gone through 

the  pleadings  of  either  side  along  with  the  evidence  adduced  by  the 

petitioner side. 

The respondent in his written statement it is admitted that he got 

married to the complainant/aggrieved party on 7/7/1976 following the 

rites  of  Hindu  religion  and  they  started  their  conjugal  life  in  his 

(respondent) house.

Before proceeding further let us see the definition of the following 

terms under D.V. Act-

Section 2(a). "Aggrieved person" means any woman who is, or 

has been, in a domestic relationship with the respondent and who alleges 

to  have  been  subjected  to  any  act  of  domestic  violence  by  the 

respondent’’.

Section 2(f).”Domestic relationship" means a relationship between 

two persons who live or have, at any point of time, lived together in a 

shared household, when they are related by consanguinity, marriage, or 

through a relationship in the nature of marriage, adoption or are family 

members living together as a joint family.



5

Section 2(q). "Respondent" means any adult male person who is, 

or has been, in a domestic relationship with the aggrieved person and 

against whom the aggrieved person has sought any relief under this Act: 

Provided that an aggrieved wife or female living in a relationship in the 

nature of a marriage may also file a complaint against a relative of the 

husband or the male partner’’.

On  the  basis  of  admitted  facts  it  is  evident  from  the  written 

statement of the respondent that respondent lived in a shared household 

with the applicant at some point of time.   It is also crystal clear from the 

pleadings of either side and the evidence of the applicant side that the 

applicant had domestic relationship with the respondent.

Hence this  point  is  decided in affirmative and in  favour of  the 

applicant.

Point no 2 & 3 

Both  the  points  are  taken  up  together  for  discussions  and 

decisions  for  the  sake  of  brevity  and  convenience  as  they  being 

interconnected. 

Pw-1/applicant  in  her  evidence  in  chief  she  has  reiterated 

whatever she has stated in her complaint petition.

During her cross examination the Pw-1 deposed that she has been 

staying  separately  from  her  husband  (respondent)  from  1984.Her 

husband  stays  at  a  distance  of  about  2  hours  from her  place.  After 

leaving her husband she was residing at Dhansiri at her parental house in 

Karbi  Anglong.  She  has  stayed  at  Dhansiri  for  20  years.  She  further 

deposed that since 1982 she hasn’t lived in her matrimonial home for a 

single day. She has filed this case against her husband for torturing her 

physically about 30 years back. She has demanded 10 Lakhs from her 

husband filing this case since her life has been spoilt. Her husband is a 

retired railway employee. She has no personal idea about the quantum of 

pension  of  his  husband.  She  hasn’t  filed  any  case  in  Thana  or  court 
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against  her  husband’s  torture  30  years  ago.  She  gets  monthly 

maintenance of Rs 1500/ from her husband. She is not a literate person 

therefore she cannot say what is written in the petition and in her written 

evidence. Her son Kusha Dey earns his living by doing odds jobs on and 

off.

From  the  evidence  of  the  Pw-1/applicant  it  is  found  that  the 

applicant has filed this case against her husband/respondent for torturing 

her physically about 30 years back. It is also evident that she has been 

staying separately from her husband (respondent) from 1984. Since 1982 

she  hasn’t  lived  in  her  matrimonial  home  for  a  single  day.  Further 

evidence of Pw-1 shows that she hasn’t filed any case in Thana or court 

against her husband’s torture 30 years ago. 

Admittedly  the  applicant  has  been  living  separately  from  her 

husband since 1984 and since 1982 she hasn’t live in her matrimonial 

home for  a single day. Admittedly,  the applicant hasn’t  lived with the 

respondent for last long 32 years and during this period the applicant 

hasn’t filed any case with regard to the alleged physical torture upon her 

by the respondent. Had there been any physical torture upon her by the 

respondent about 32 years back she would have definitely  filed cases 

against the respondent about 32 years back. Nothing prevented her from 

filing  case  against  her  husband  for  aforesaid  alleged  physical  torture 

about 30 years back. Further the applicant hasn’t shown any explanation 

in her petition with regard to the long delay of 32 years in filing cases 

against  her  husband for  alleged physical  torture.  Her  evidence is  also 

remained silent in this aspect.  It is quite unbelievable for a prudent man 

that a woman can wait for a long 32 years for filing case against her 

husband who tortured her physically about 30 years back. Hence under 

such circumstances the possibilities of false implications cannot be ruled 

out. 

Further the bare perusal of the complaint petition shows that the 

applicant hasn’t  stated nowhere in her complaint petition that she has 

filed this case against her husband for torturing her physically about 3o 
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years  back.  There  is  no  whisper  in  the  complaint  petition  that  the 

respondent had tortured the applicant physically about 3o years back. 

The applicant hasn’t supported her own case as stated in her petition and 

she has deposed a different story during her cross examination which 

renders the applicant case unreliable.  

Furthermore, the Pw-1 in her cross examination it is deposed that 

she is not a literate person therefore she cannot say what is written in the 

petition and in her written evidence. If the aforesaid piece of deposition 

of the Pw-1 is taken in its face value it makes the entire case/allegations 

of the applicant untrue and unbelievable. 

From over  all  analysis  of  the evidence of  the  applicant  side it 

appears to me that the applicant has failed to show any act, omission, 

commission  or  conduct  of  the  respondents  which  would  constitute 

domestic violence as defined in section 3 of Domestic Violence Act.

Hence both the points are decided in negative and against the 

applicant.

7.

                                            ORDER

In the result, the case of the applicant is dismissed.

The applicant is not entitled to the reliefs claimed for u/s 18, 20, 

22 and 23 of the D.V. Act. 

Let a copy of this order be given free of cost to the parties.

Pronounced by me on this  8th day September,  2016 and given 

under my hand and seal of this court.

                                                                                    

  Judicial Magistrate First Class 

                                                              Hojai, Nagaon             
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APPENDIX

Applicant witnesses:

PW-1: Dipali Dey

Respondent witnesses:

Dw-1 Kajal Ch. Dey

Dw-2 Munish Ch.Dey

Exhibits (applicant side): Nil

Exhibits (respondent side): Nil 

                                                              Judicial Magistrate First Class

                                            Hojai, Nagaon. 


