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In the court of Judicial Magistrate 1st Class, Hojai, Nagaon

               Misc case No. (D.V.) 100/2015

                          U/S 12 D.V. Act

1. Rikumoni Deka Nath

          W/o-Kanishka Nath

          R/o vill: Kaki Guimari

          P.S.-Kaki

          Dist- Nagaon, Assam..........................Applicant.

                                       Vs

1. Kanishka Nath  

S/o-Nabin Nath

2. Nabin Nath s/o-Late Nerga Nath

3. Putul Nath, W/o-Nabin Nath

All are resident of house no-103, Near Sangsari Railway Kebin 

          P.S.-Sangsari,

Dist-Kamrup, Assam............................Respondents.

Present: Jagat Das, A.J.S.

Judicial Magistrate 1st Class, Hojai

Advocate Appeared

For the applicant................. Ld. Advocate R.Kalita.

For the respondent no 2 and 3.......................  Ld. Advocates H.Sarmah & H. 

Ahmed.

Date of evidence                       : 27-6-2016, 20-8-2016, 19-11-2016
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Date of argument                      : 4-1-17 & 21-1-2017

Date of judgment                      : 13-2-2017

JUDGMENT

1.  This case has been emerged out of a petition filed by the applicant 

Rikumoni  Deka  Nath  under  section  12  of  Protection  of  Women  from 

Domestic Violence Act, 2005 (hereinafter referred to as D.V. Act) against 

the respondents.

2. Case of the petitioner/ 1  st   party in brief:  

  That  the  applicant  got  married  to  the  respondent  no-1  on 

12/6/2006  following  the  social  rites  of  Hindu  religion.  At  the  time  of 

marriage the applicant, along with her stridhan articles, had gone to the 

house of the respondent no-1 and therein she started her conjugal life 

with  the  respondent  no-1.  That  after  two  months  of  marriage,  more 

often, the respondent no-1 with the aid of the other respondents out of 

unfairness and greed tortured the applicant physically and mentally  by 

demanding her to bring cash worth of  Rs 500,000/-, more dowry items 

and a santro car from her parents home. The respondent no-1, more 

often, assaulted the applicant with the help of other respondents. When 

the applicant informed the matter to her parents, her parents met with 

the respondents at their house and informed them about their inability to 

fulfil the demands so made by the respondents. And when the applicant 

parents  informed  the  respondents  about  their  inability  to  meet  the 

demands, the respondents rebuked them in filthy language and chased 

them away telling them to meet out the demands so made within short 

time.  Thereafter the respondents tortured the applicant mentally saying 

that the applicant is the girl of a beggar’s house, they would get more 

money if they wouldn’t have married to her and would have married to 

another girl. Despite all odds, the applicant continued her conjugal life 

with the respondent no-1 and out of their wedlock one male child was 

born to them namely,  Dev Pratim Nath (21/2 years). That after some 

days of the birth of the child, the respondents again started torturing the 
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applicant by demanding cash and santro car. The respondent no-1 came 

drunk  at  night  and  created  pressure  upon  the  applicant  to  bring  the 

demanded  things  soon.  In  this  way  the  degree  of  torture  had  been 

increased and the respondents drove out the applicant from their home. 

Having  no  way  out  the  applicant  informed  the  matter  to  the  Assam 

Women Commission and having come to know about that the respondent 

no-1 brought back the applicant to his home with an assurance that he 

wouldn’t torture her in future. After one month again she was tortured to 

fulfil  the demands. Thereafter the applicant  lodged a case at Sangsari 

P.S. and then the respondents compromised the case with the applicant 

and they took the applicant to their home. After two months again the 

respondents created pressure upon the applicant to fulfil their demands, 

assaulted her mercilessly, kept her stridhan articles by means of force 

and  chased  her  away  with  her  child  from  her  matrimonial  home. 

Thereafter the applicant took shelter at her parents’ home. The applicant 

tried to compromise the matter, but the respondents didn’t not want to 

take her back unless their demands have been fulfilled.

That on 19/6/2015 at about 9:30 pm the respondents came to the 

applicant’s father’s home, pressurized and assaulted the informant to fulfil 

the  demands.  When  the  parents  of  the  applicant  resisted,  the 

respondents threatened them of killing and went away. The respondents 

haven’t been enquired about the applicant and her child from the date 

when  the  applicant  was  chased  away.  They  haven’t  even  provided 

maintenance to them. The applicant has no income. The respondents are 

living together in the same family. The respondent no-1 does business. 

The  respondent  no-2 is  retired teacher  and the respondent  no-3 is  a 

teacher of  a L.P.  school.  The respondent  no- 1,  respondent no-2 and 

respondent no-3 earn Rs 25,000/-, Rs 22000/- and Rs 30,000/ per month 

respectively. The annual income of the respondents is more than 8 lacs. 

Hence the applicant prays for-

1. maintenance of  Rs 5000/ for  herself  and Rs 3000/-  for  her 

minor son totalling Rs 8000/ per month 
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2. Recovery of all her stridhan articles from the custody of the 

respondents.

3. Providing adequate accommodation for her and her son stay 

4. Protection to her and her child

5. Compensation of Rs 2, 00,000/- for the mental and physical 

torture.

6. Compensation of Rs 2,  00,000/-  for chasing her out by the 

respondent no-1 after marriage.

3.  Having admitted the petition, show cause notice was issued to the 

respondents and having been received notice the respondent no-2 and 3 

appeared and contested the case by filing written statement jointly. As 

regards respondent no-1, this case proceeded expartee as the respondent 

no-1 remained absent despite due service of notice.

4.  Case of the respondent no-2 and 3  :  

The respondent no-2 and 3 in their written statement they have 

denied the allegations of the applicant in toto. The respondent no-2 and 3 

in their written statement it is stated that they are the natural parents of 

respondent no-1 who had been declared Tejya Putra’  by  swearing an 

affidavit before Notary Kamrup at Amingaon on 16/10/2014. It is further 

stated that the respondents arranged the marriage of respondent no-1 

and then the applicant and respondent no-1 have been living separately 

in the part of the house. The applicant used to go to her parents home as 

per  her  own  will  and  lives  there.  The  applicant  never  obeys  the 

respondent no-2 and 3 and she had no cultured attitude. That in 2014 the 

applicant left the house of the respondents without any information. That 

after declaration of ‘Tejya Putra’ the respondent no-2 and 3 allowed the 

applicant  and  the  respondent  no-1  to  live  with  them  till  alternative 

arrangement is  made. In the mean time the respondent no-1 left  the 

house and applicant lived with the respondent no-2 and 3. After some 
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days the applicant too left the house without any information and filed 

this case.

Hence the respondent no-2 and 3 have prayed for dismissal of this 

case.

5.  In order to prove the case, the applicant has examined herself as 

Pw-1  and  her  mother  Ranu  Deka  as  Pw-2.  Applicant  side  has  also 

examined one Rina Deka as Pw-3. Respondent no-2 and 3 have examined 

themselves as Dw-1 and Dw-2. Respondent side has examined one Nabin 

Ch. Nath as Dw-3. 

6.  Points for determination:

1. Whether the applicant and respondents had lived together and shared 

domestic relationship?

2.  Whether the respondents subjected the applicant to acts of domestic 

violence?

3. Whether the applicant is entitled to the relief as claimed for and if so 

to what extent?

7. Discussion, Decision and Reasons thereof:

Heard the argument of the counsel for the either side. Also gone 

through the written argument submitted for the respondent no 2 and 3. 

Perused the Case Record minutely.

Points No 1 

To make decision upon issue no 1, I have carefully gone through 

the pleadings of either side along with the evidence adduced by the either 

side. 

The petitioner in her petition it is stated that she got married to 

the respondent no-1 on 12/6/2006 and after marriage she went to the 

house of the respondents and therein she started her conjugal life with 

the respondent no-1. 
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From  the  bare  perusal  of  the  complaint  petition,  evidence  of 

applicant and her witnesses and the written statement of respondents 

and their  evidence shows that  the marriage between respondent no-1 

and the applicant is an admitted fact. The respondent no-1 neither turned 

up  in  this  case  nor  challenged  the  marriage  between  him  and  the 

applicant and hence in absence anything contrary on the record it is hold 

that the respondent no-1and the applicant got solemnised their marriage 

on 12/6/2006 as stated by the applicant in her complaint petition.

The  petitioner  as  Pw-1  in  her  evidence  in  chief  she  reiterated 

whatever she has stated in her complaint petition. She deposed that she 

got married to the respondent no-1 on 12/6/2006 and after marriage she 

lived with the respondents in their permanent and original residents at 

Sangsari.Pw-2 and Pw-3 corroborates the above piece of testimony of the 

petitioner/Pw-1.

 Respondent  no-2  as  Dw-1  during  his  cross  examination  it  is 

admitted that he brought the applicant in his house as daughter in law on 

12/6/2006 and since after marriage his daughter in law lived in his house. 

It is further stated by the Dw-1 during cross examination that he cannot 

remember  as  to  after  how  many  months  of  declaration  of  his  son 

(respondent no-1) as ‘Tejyaputra’ his daughter in law had gone to her 

parents’ home. 

So far as the claims of the applicant with regard to the fact that 

she lived along with the respondents is concerned, the respondent no-1 

didn’t challenge the aforesaid fact rather he remained absent throughout 

the proceeding.

Before proceeding further let us see the definition of the following 

terms under D.V. Act-

Section 2(a). "Aggrieved person" means any woman who is, or 

has been, in a domestic relationship with the respondent and who alleges 

to  have  been  subjected  to  any  act  of  domestic  violence  by  the 

respondent’’.
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Section 2(f).”Domestic relationship" means a relationship between 

two persons who live or have, at any point of time, lived together in a 

shared household, when they are related by consanguinity, marriage, or 

through a relationship in the nature of marriage, adoption or are family 

members living together as a joint family.

Section 2(q). "Respondent" means any adult male person who is, 

or has been, in a domestic relationship with the aggrieved person and 

against whom the aggrieved person has sought any relief under this Act: 

Provided that an aggrieved wife or female living in a relationship in the 

nature of a marriage may also file a complaint against a relative of the 

husband or the male partner’’.

On the basis of admitted fact of the respondent no-2 during his 

cross examination and unchallenged and undisputed facts of respondent 

no-1 throughout the proceeding it is evident that respondents lived in a 

shared household with the applicant at some point of time.   It is also 

crystal clear from the pleadings of either side and the evidence of the 

applicant  side  and  respondent  side  that  the  applicant  had  domestic 

relationship with the respondents.

Hence this  point  is  decided in affirmative and in  favour of  the 

applicant.

Point no 2 & 3 

Both  the  points  are  taken  up  together  for  discussions  and 

decisions  for  the  sake  of  brevity  and  convenience  as  they  being 

interconnected. 

Pw-1/applicant  in  her  evidence  in  chief  she  has  reiterated 

whatever  she  has  stated  in  her  complaint  petition.  The  Pw-1  in  her 

evidence in chief she has stated that after some days of marriage the 

respondent no-1 with the aid of the other respondents out of unfairness 

and greed tortured the applicant physically and mentally by demanding 

her to bring cash worth of Rs 500,000/-, more dowry items and a santro 
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car  from  her  parents  home.  When  the  applicant  failed  to  fulfil  the 

demands of the respondents, the respondents had intensified their torture 

upon  the  applicant.  The  respondent  no-1  came  drunk  at  night  and 

severely assaulted the applicant. In this way the applicant was tortured 

and chased away from the house of the respondents. The pw1- further 

stated that she informed the matter to the Assam Women Commission 

and having come to know about that the respondent no-1 brought back 

the applicant to his home with an assurance that he wouldn’t torture her 

in future. After one month again she was tortured to fulfil the demands. 

Thereafter  the applicant  lodged a case at  Sangsari  P.S.  and then the 

respondents compromised the case with the applicant and they took the 

applicant to their home. After two months again the respondents created 

pressure  upon  the  applicant  to  fulfil  their  demands,  assaulted  her 

mercilessly, kept her stridhan articles by means of force and chased her 

away along with her minor child  from her matrimonial  home. That on 

19/6/2015 at  about 9:30 pm the respondents  came to the applicant’s 

father’s  home,  pressurized  and  assaulted  the  informant  to  fulfil  the 

demands. When the parents of the applicant resisted, the respondents 

threatened them of killing and went away.

 The Pw-1 was cross examined by the ld. Counsel appearing for 

respondent no-2 and 3 at length.  The pw-1 during her cross examination 

it is deposed that she doesn’t know under which act she has filed her 

case (petition). She was tortured by the respondent no-1. Her husband 

erased  her  sindoor  and  assaulted.  She  lodged  ejaher  due  to  torture 

inflicted  upon  her  by  her  husband.  It  is  further  deposed  that  on 

19/6/2015 her husband, mother in law Putul Nath and her father in law 

Nabin Ch. Nath came to her house and her husband raised hand over her. 

She further deposed that since her husband has good income so, she 

should logically get all of her demands from her husband.

The  Pw-2  during  her  cross  examination  it  is  deposed  that 

respondent no-1 has tortured her daughter in front of her and he sends 
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slang massage to her. She knows that respondent no-1 is a drunker and 

he earned Rs 25,000/ per month and some time about Rs 1, 00,000/-.

Pw-3  deposed  that  she  has  no  any  knowledge  regarding  her 

evidence on affidavit as well as the facts of this case. The advocate has 

prepared it and on his saying she has signed the affidavit. 

From the cross examination of the Pw-1 it is seen that she didn’t 

implicate  the  respondent  no-2  and  3  in  the  alleged  occurrences  as 

narrated in her complaint petition.  She stated only about the involvement 

of  respondent  no-1.  She  didn’t  state  a  single  statement  against  the 

involvement of the respondent no-2 and 3 in the alleged occurrences as 

narrated  in  her  complaint  petition.  The  evidence  of  Pw-2  also  shows 

about the involvement of respondent no-1 alone. The evidence of Pw-3 

doesn’t help the applicant in any way. So far as allegations of domestic 

violence upon the applicant by the respondent no-2 and 3 is concerned 

that remains unproved and during cross examination Pw-1/applicant put 

forth  a  different  version  from  her  earlier  version  that  stated  in  her 

complaint petition.

On the other hand as far as the allegations of mental, physical 

torture  and  domestic  violence  in  the  form  of  physical  abuse,  verbal, 

emotional  abuse  and  economical  abuse  upon  the  applicant  by  the 

respondent  no-1  is  concerned  that  remained  undisputed  and 

unchallenged. The respondent no-1 didn’t even take the opportunity to 

contest the case rather he chose the option to remain absent throughout 

the proceeding.  There is nothing on record to disbelieve the allegations 

of  the  applicant  made  against  the  respondent  no-1  in  her  complaint 

petition as well as her evidence in chief.

From over  all  analysis  of  the evidence of  the  applicant  side it 

appears  to  me  that  the  applicant  doesn’t  reside  in  her 

husband’s/respondent no-1’s home any longer. It is also appeared from 

the  evidence  of  petitioner  side  that  the  petitioner/applicant  left  her 

matrimonial/husband  home  along  with  her  minor  son  under  some 
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compelling  situations.  It  is  further  apparent  that  the  respondent  no-1 

neither  inquired  about  the  applicant  and  her  son  nor  paid  any 

maintenance to them and said conduct of  the respondent no-1 would 

definitely endanger the well being of the applicant and her minor son. It 

is highly implausible that a woman would leave her husband as well as 

her matrimonial home without any rhymes and reasons more so after a 

period of several years of their conjugal life. The evidence of Pw-1 to the 

effect  that  she  left  her  matrimonial  home  fortifies  the  fact  that  the 

respondent no-1 had done some acts to the applicant which comes under 

the purview of domestic violence as defined u/s 3 of D.V. Act. 

Even if the burden of proof is upon the petitioner who claims, but 

in a case under D.V Act, the petitioner is not required to prove the same 

beyond reasonable doubt and an aggrieved party can prove its case on a 

preponderance of probability. 

From over all analysis of the evidence of the applicant side 

it appears to me that the respondent no-1 has done some acts, 

omissions, commissions or conducts towards the applicant which 

would constitute domestic  violence  as  defined  in  section 3  of 

Domestic  Violence  Act  and  accordingly  this  court  finds  the 

respondent  no-1  guilty  of  domestic  violence  as  against  the 

applicant and other respondents are found not guilty of domestic 

violence as against the applicant.

The applicant has prayed for maintenance allowance of Rs 8000/ 

per month from the respondents.  The applicant in her application she 

has averred that the respondent no-1 does business and he earns Rs 

25,000/ per month.

Pw-1 during her cross examination it is deposed that respondent 

no-1 does business and he earns Rs 25,000/ per month.

 As per section 106 of Indian evidence Act when any fact 

is especially within the knowledge of any person, the burden of 

proving  that  fact  is  upon  him.  In  the  instant  case  the  applicant 
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claimed  Rs  8,000  (Rs  Eight  Thousand)  per  month  towards  monthly 

maintenance. As per section 106 of the Indian Evidence act now burden 

is upon the respondent no-1 to bring on record the actual income of him 

as the said fact is well within the knowledge of the respondent no-1. He is 

the best person to bring on record the actual income of him. But the 

respondent no-1 failed to bring the same by adducing cogent and reliable 

evidence  either  in  the  form  of  documentary  or  oral  evidence.  The 

respondent  no-1  remained  absent  throughout  the  proceeding.  On the 

other hand the applicant hasn’t furnished any documentary evidence as 

regards the income of the respondent no-1. Hence in such circumstance 

this court holds that the respondent no-1 has a decent source of income 

and he can maintain his wife (applicant) and her son frugally.

Hence both the points are decided in affirmative and in favour of 

the applicant.

8.                                           ORDER

In the result the applicant is entitled to the reliefs claimed for u/s 

18, 19, 20 and 22 of the Act and the reliefs are as follows-

 The respondent no-1 is prohibited from committing any further act 

of domestic violence upon the aggrieved person/applicant at any place 

she  resides  and  alienating  the  stridhan  articles  or  any  assets  of  the 

applicant. 

 The respondent no-1 is directed to provide accommodation to the 

petitioner in the shared household or to provide separate accommodation 

and if the petitioner desires to live in a rented house  the respondent no-1 

would provide her with the monthly rent for the same.

 The  respondent  no-1  is  directed  pay  a  monthly  payment  of 

maintenance amounting Rs 4000/‐ to  the aggrieved person ,  which is 

made effective from the date of this order and is to be paid within 10 

days of its falling due, each month; and
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The  respondent  no-1  is  also  directed  to  pay  Rs  50,000/‐ as 

compensation and damages for the mental torture and emotional distress 

caused by the acts of domestic violence committed by the respondent no-

1 and shall be paid within three months of this order.

The  prayer  of  the  applicant  for  recovery  of  stridhan  articles 

enlisted in the complaint petition from the house of the respondents is 

duly considered. After having gone through the materials available in the 

record prayer for stridhan articles recovery of the petitioner is allowed.

 The  Officer-in-Charge,  Kaki  Police  Station  shall  proceed  to  the 

house of respondents along with the applicant and two respectable local 

persons for  the purpose of  searching,  seizing,  recovering and handing 

over  of  the enlisted stridhan articles of  the applicant  as stated in the 

complaint petition to the custody of the applicant. O.C of the concerned 

P.s  shall  also  obtain  a  personal  bond  of  Rs.  50,000/-(Rupees  Fifty 

Thousand Only) from the applicant to the effect that she shall produce 

the articles  as  and when called for  by this  court.  After  executing the 

search  warrant  order,  the  concerned  O.C.  shall  submit  a  proper 

compliance report to this court at the earliest. 

 The officer-in-charge of the concerned Police Stations where the 

applicant resides are directed to give protection to the aggrieved person 

as and when she approaches seeking such protection so as to implement 

this Court’s order. 

 Let a copy of this order be given free of cost to the parties and to 

the O.C of the concerned Police Stations.

 Pronounced by me on this 13th day of February, 2017 and given 

under my hand and seal of this court. 

                                                                                    

  Judicial Magistrate First Class 

                                                              Hojai, Nagaon             
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APPENDIX

Applicant witnesses:

PW-1: Rikumoni Deka Nath..

Pw-2 Ranu Deka.

Pw-3 Rina Deka.

Respondent witnesses:

Dw-1Nabin Nath.

Dw-2 Putul Nath.

Pw-3 Nabin Ch. Nath.

Exhibits (applicant side):Nil 

Exhibits (respondent side): Nil 

                                                              Judicial Magistrate First Class

                                            Hojai, Nagaon. 


