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In the court of Judicial Magistrate 1st Class, Hojai, Nagaon

               Misc case No. (D.V.) 17/2011

              U/S 12 D.V. Act

       Musstt.Firoza Begum

       W/o-Md. Fakhar Uddin

       R/o vill: Baliram Gaon

       P.S. Jamunamukh

       Dist- Nagaon, Assam.................Applicant/Aggrieved party.

                                       Vs

1. Md. Fakhar Uddin, 

S/o Md. Abdur Rahman

2. Musst. Nasira Begum

D/o Md. Azmal Ali

W/o Fakhar Uddin 

3. Md. Abdur Rehman

S/o- Late Kasim Ali

All  are  R/o  vill:  Baduati,  P.S.  -  Jamunamukh,  Dist-Nagaon............ 

Respondents

Present: Jagat Das, A.J.S.

Judicial Magistrate 1st Class, Hojai

Advocate Appeared

For the applicant/aggrieved party......................   Ld. Advocate F.Islam

For the respondents....................... Ld. advocate S.U. Choudhury
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Date of evidence                       : 20-7-2012, 27-9-2013, 8-8-2012 & 10-7-2015

Date of argument                      : 1-7-16 & 8-7-2016

Date of judgment                      : 24-8-2016

JUDGMENT

1.  This case has been emerged out of a petition filed by the applicant 

under section 12 of Protection of Women from Domestic Violence Act, 

2005 (hereinafter referred to as D.V. Act) against the respondents.

2. Case of the petitioner/ 1st party:

The applicant got married with the respondent no-1 Fakhar Uddin 

about  19  years  back  as  per  rites  and  rituals  of  Islamic  Shariyat  and 

customs and they lived together  after  marriage  for  few years at  the 

house of the respondent no-1 and as a result of their co habitation  one 

male  and  one  female  child  were  born  out  the  them.  At  the  time  of 

marriage  the  parents  of  the  applicant  gave  every  things  what  the 

respondent demands.

That after few years of marriage and co habitation the respondent 

no-1 went to Middle East for works and business and the applicant along 

with her minor children had been living together with the other family 

members  of  respondent  no-1.   After  few months of  departure  of  the 

respondent  no-1  to  Middle  East  the  other  respondents  as  per  the 

instruction  of  the  respondent  no-1  started  torturing  the  applicant 

inhumanly out of hatred and greed. They demanded more dowry goods, 

materials  and  cash  amount  and  started  torturing  her  physically  and 

mentally for non fulfilling their illegal demands and eventually they drove 

out her from her matrimonial home and she took shelter at her parents’ 

home.

 That  there  was  village  Mel  held  and  accordingly  in  the 

intervention of the elderly persons of both the side the applicant went to 

her marital house again but the situation not changed. Again she was 



3

driven out from her matrimonial home on 3/1/2010 and had forcefully 

taken all her personal belongings and articles which were given to her at 

the  time  of  marriage.  The  respondents  apart  from  torturing  also 

threatened that if she returned to their house without fulfil their illegal 

demands then she will  face dire consequences. On being informed the 

matter to respondent no-1, he didn’t give any respond to it and rather 

advised her to fulfil the illegal demands of the respondents.

That  after  coming  from  Middle  East,  the  respondent  no-1/ 

husband of the applicant didn’t maintain any relation with the applicant. 

And when she went to her husband’s home along with her relatives with 

a hope of co habitation, the respondents obstructed her, beaten her and 

throw out her from their house. They demanded Rs 2, 00,000 from the 

parents of the applicant and if she failed to fulfil the demands so made he 

will not accept her as legally married wife. She came back to her parental 

house and filed a case being Jamunamukh P.S case no-13/11 against the 

respondent no-1. 

That the respondent no-1 got married to respondent no-2 Nasira 

Begum without the consent of the applicant  and started living together 

at the house of the respondent no-1. That at the time of driven out and 

after  that  the  respondent  didn’t  provide  any  maintenance  to  the 

applicant.  The applicant also filed a maintenance case u/s 125 Cr.P.C 

against the respondent no-1 which is pending disposal. The respondent 

no-1 neither paid maintenance nor helped the applicant financially or in 

any way. The applicant has no means of livelihood and she has taken 

shelter at her parents’ home.

That the applicant tried several times to recover her conjugal life 

but all time the respondents refused to bring her back. That finally on 

2/9/11 the applicant along with her brother and some relatives went to 

the house of the respondents for a settlement but all the respondents 

obstructed their entry ,used obscene words, tried to beat them and gave 

threatening  of  death  and  hence  they  returned  back. Thereafter the 
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applicant has filed this petition seeking relief u/s18/19/20/22 of the D. V. 

Act.

3.  Having admitted the petition, show cause notice was issued to the 

respondents  and  having  been  received  notice  all  the  respondents 

appeared  and  contested  the  case  by  filing  w/s  jointly  wherein  the 

respondents have denied the allegations of the applicant in toto. And the 

respondents admitted that the respondent Fakaruddin was the husband 

of the applicant. It is further averred that the respondent Fakhra Uddin 

went to Dubai in the year 1996. He sent all money, whatever he had 

earned since 1996 to 2004 in Dubai, to the applicant. The brothers of the 

applicant had misappropriated all the money so sent. In the year 2003 

one brother of the applicant had been murdered and on that time the 

applicant had taken a loan of Rs 75,000 from the respondents. That loan 

amount  hasn’t  been  repaid  till  today  and  misappropriated  the  same. 

During the stay of the respondent Fakhar Uddin at Dubai he had some 

doubt over the movement of the applicant and hence he had warned the 

grandfather of the father in law and the applicant left her matrimonial 

house following a quarrel. The applicant had filed one MR case being MR 

122/09 and CR case being CR 167/09 against her husband, father in law 

and  mother  in  law.  The  respondent/husband  Fakhar  Uddin  had  given 

talak  to  the  applicant  over  phone  from  Dubai.  Some  days  ago  the 

respondent Fakhar  Uddin came from Dubai.  There was held  a  Mel  at 

Abdul  Jalil  Choudhury  Memorial  Hall  at  Doboka after  few days of  the 

respond being come from Dubai. Again a date was given on Sunday for 

Mel not being held. On the next day that is on Monday the applicant filed 

case u/s 498 A IPC against the respondents before Jamunamukh P.S. It is 

further  averred that  the respondents  hadn’t  demanded money,  hadn’t 

assaulted the applicant.  Taking the chance of the respondent/husband 

not being in home the applicant moved illegally and hence the respondent 

gave talak to the applicant. Hence respondents have prayed for dismissal 

of the case for ends of justice.
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4.  In  order  to  prove  the  case  the  applicant  has  examined  three 

witnesses. Respondent side examined none and no document has been 

exhibited by them.

5.  Points for determination:

1. Whether the applicant and respondents had lived together and shared 

domestic relationship?

2.  Whether the respondents subjected the applicant to acts of domestic 

violence?

3. Whether the applicant is entitled to the relief as claimed for and if so 

to what extent?

6. Discussion, Decision and Reasons thereof:

Heard the argument of the counsel for the applicant side. Perused 

the Case Record minutely.

Points No 1 

To make decision upon issue no 1, I have carefully gone through 

the  pleadings  of  either  side  along  with  the  evidence  adduced  by  the 

petitioner side. Pw-1, Firoza Begum in her evidence in chief it is deposed 

that about 19 years back she got married to the respondent no-1 Fakhar 

Uddin as per Islamic Shariat by fixing unpaid mohorna of Rs 1,00,000. 

She started conjugal life at her husband’s home. Out of their conjugal life 

one  boy  child  and  one  girl  child  were  born  out  to  them.   Later  her 

husband left for Dubai for employment. After few months of her husband 

being left for foreign her father in law started inhuman torturing upon her 

by demanding cash and dowry and also assaulted her. She was driven 

out  from their  (respondents)  house  and having  no way out  she took 

shelter at her parents’ home.   As per the decision of the village murabbi 

of either side she went to her matrimonial home to continue her conjugal 

life but the environment didn’t change and it remained same. She had 

been tortured more than earlier.  Her  father  in  law didn’t  provide  her 
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cloths, meal and treatment. Finally on 3/1/2010 her father in law drove 

her  out  from her matrimonial  home by torturing her  and keeping the 

personal belongings of her and she took shelter at her parents home. On 

being informed about the aforesaid torture to her husband, her husband 

didn’t pay any heed and her husband didn’t take any news from foreign 

nor  paid  any  maintenance.  Her  husband  had  advised  her  to  keep 

harmony with his family members. She again took shelter at her parents’ 

home  having  found  no  way  out.   Having  come  to  know  that  the 

respondent no-1/her husband had come from foreign, she along with her 

brother  Abdul  Jabber  and  one  village  man  Abdul  Kadir  went  to  her 

husband’s  home.  The  moment  they  had  arrived  at  the  house  of  the 

respondents, her husband, father in law and co wife drove her out by 

assaulting her. Her husband demanded cash of Rs 2, 00,000 to purchase 

car and other things and told her that he would keep her if she gives the 

demanded articles. The respondents didn’t allow her to enter at her room 

where she lives in the house of the respondents and bring her out by 

pulling. Her husband did 2nd marriage without her permission after being 

come from Dubai.

The evidence in chief of the Pw-2 and Pw-3, who are the brothers 

of  the  applicant/Pw-1,  remain  unrebutted  and  unchallenged  as  the 

respondent  side  didn’t  turn  up  to  cross  examine  the  Pw-2  and  Pw-3 

despite getting countless chances.  

The respondents in their written statement it is admitted that the 

applicant was the wife of the respondent no-1 Fakar Uddin.

Before proceeding further let us see the definition of the following 

terms under D.V. Act-

Section 2(a). "Aggrieved person" means any woman who is, or 

has been, in a domestic relationship with the respondent and who alleges 

to  have  been  subjected  to  any  act  of  domestic  violence  by  the 

respondent’’.
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Section 2(f).”Domestic relationship" means a relationship between 

two persons who live or have, at any point of time, lived together in a 

shared household, when they are related by consanguinity, marriage, or 

through a relationship in the nature of marriage, adoption or are family 

members living together as a joint family.

Section 2(q). "Respondent" means any adult male person who is, 

or has been, in a domestic relationship with the aggrieved person and 

against whom the aggrieved person has sought any relief under this Act: 

Provided that an aggrieved wife or female living in a relationship in the 

nature of a marriage may also file a complaint against a relative of the 

husband or the male partner’’.

From the evidence of the Pw-1 the applicant it is seen that the 

respondent no-1 did his 2nd marriage with the respondent no-2 after the 

respondent no-1 Fakhar Uddin being come from Dubai. It is also crystal 

clear from the evidence of pw-1 that the applicant left the house of the 

respondent no-1 and respondent no-3 much time ago prior to arrival of 

the respondent no-1 at his house from Dubai. As the respondent no-2 has 

come to the house of the respondent no-1 after  the respondent no-1 

being come from Dubai and as such it can be safely conclude that the 

applicant/pw-1 didn’t live in a shared household with the respondent no-2 

at any point of time. So far as other two respondents that is respondent 

no-1 and respondent no-3 are concerned it is apparent from the evidence 

of the Pw-1 as well as the written statement of the respondents that they 

(respondent no-1 and respondent no-3) lived in a shared household with 

the applicant/Pw-1 at some point of time.   It is also crystal clear from the 

pleadings of either side and the evidence of the applicant side that the 

applicant  had  domestic  relationship  with  the  respondent  no  1  and 

respondent no-3.

Hence this  point  is  decided in affirmative and in  favour of  the 

applicant.
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Point no 2 & 3 

Both  the  points  are  taken  up  together  for  discussions  and 

decisions  for  the  sake  of  brevity  and  convenience  as  they  being 

interconnected. 

The Pw-1 in her petition it is averred that after few months of 

departure of the respondent no-1 to Middle East, the other respondents 

as  per  the  instruction  of  the  respondent  no-1  started  torturing  the 

applicant  inhumanly  out  of  hatred  and  greed.  They  demanded  more 

dowry  goods,  materials  and  cash  amount  and  started  torturing  her 

physically  and  mentally  for  non  fulfilling  their  illegal  demands  and 

eventually they drove out her from her matrimonial home and she took 

shelter at her parents’ home. 

On the other hand the Pw-1 in her evidence in chief it is stated 

that after few months of her husband being left for foreign her father in 

law (Respondent no-3, Abdur Rehman) started inhuman torturing upon 

her  by  demanding  cash  and  dowry  and  also  assaulted  her.  She  was 

driven out from their (respondents) house and having no way out she 

took shelter at her parents’ home.

During cross examination the Pw-1 deposed that when she left her 

husband’s home her husband was at Dubai. Her father in law and mother 

in aw involved in quarrel with her as because her daughter eloped with a 

boy. Her father in law and mother in law suspected her that she had 

eloped her daughter. She was driven out by assaulting keeping the door 

under lock and key.

The  Pw-1  though  in  her  petition  she  alleged  that  the  other 

respondents as per the instruction of the respondent no-1 tortured her 

but during her evidence in chief she stated about only her father in law 

(respondent no-3) and hence it is found that the Pw-1 didn’t support her 

own statement  as  averred in  her  petition  and  it  amounts  to  a  major 

contradiction that goes to the root of the applicant case and makes the 

entire  evidence  of  the  applicant/Pw-1  unreliable.  Had  the  other 
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respondents inflicted torture upon the applicant she would have deposed 

to that effect in her evidence. But she didn’t state a single statement in 

her evidence to the effect that the other respondents had tortured her as 

per the instruction of the respondent no-1. The Pw-1 stated a different 

story  during  her  cross  examination  as  to  driving  out  of  her  from 

matrimonial home. Pw-1 unequivocally stated that her father in law and 

mother in law suspected her that she had eloped her daughter. She was 

driven out by assaulting keeping the door under lock and key. Hence it is 

manifest  that the applicant/Pw-1 was driven out from her matrimonial 

home as because her father in law and mother in law suspected her that 

she had eloped her daughter. Further the Pw-2 and Pw-3 who are the 

own brothers of  the applicant  during their  evidence don’t  support  the 

testimony of the Pw-1/applicant to the effect that after few months of 

departure of the respondent no-1 to Middle East, the other respondents 

as  per  the  instruction  of  the  respondent  no-1  started  torturing  the 

applicant  inhumanly  out  of  hatred  and  greed.  They  demanded  more 

dowry  goods,  materials  and  cash  amount  and  started  torturing  her 

physically  and  mentally  for  non  fulfilling  their  illegal  demands  and 

eventually they drove out her from her matrimonial home and she took 

shelter at her parents’ home.

It further appears from the pleading of the applicant that there 

was held a mel between the murabbis of either side and as per direction 

of the murabbis the applicant went to her matrimonial home to continue 

her  conjugal  life.  But  the applicant  didn’t  examine  any murabbis  who 

could  through  light  on  the  applicant  case  and  non  examination  of 

murabbis casts doubt upon the applicant case.

Further,  the  applicant  side  didn’t  examine  any  independent 

witness in support of her case. The Pw-2 and Pw-3 being the brothers of 

the Pw-1 there is every reason to be interested to succeed in bringing the 

charges home labelled against the respondents. 
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As the Pw-1/applicant doesn’t support her own case in toto during 

her evidence, the unrebutted testimony of Pw-2 and Pw-3 don’t help the 

case of the applicant. 

So far as the allegation of domestic violence by the respondent 

no-1 is concerned this court is of the considered view, after having taken 

stock  of  the  materials  available  on  the  record,  that  the  allegation  of 

domestic violence by the respondent no-1 is not proved as admittedly the 

respondent no-1 was in Dubai while the applicant left her matrimonial 

home. The Pw-1/applicant didn’t state during her evidence that the other 

respondents tortured her as per the instructions of the respondent no- 1 

as  alleged  in  her  petition.  Pw-1  doesn’t  support  her  own  statements 

which have been averred at her complaint petition.   

So far as the allegation of domestic violence by the respondent 

no-2 is concerned this court is of the considered view that question of 

domestic violence by the respondent no-2 doesn’t arise at all as because 

the applicant didn’t live in a shared household with the respondent no-1 

at any point of time which is appeared from the findings of point no-1. 

The allegation of domestic violence by the respondent no-3 is also 

not proved. The evidence of Pw-1 is not found to be trustworthy and 

hence cannot be relied upon.  The Pw-1 narrated three different versions 

at her complaint petition, during her examination in chief and during her 

cross  examination  respectively  on  material  points  relating  to  domestic 

violence.   From  the  cross  examination  of  Pw-1  it  is  found  that  the 

applicant Pw-1/ was driven out from her matrimonial home as because 

her father in law and mother in law suspected her that she had eloped 

her daughter. As the applicant was driven out from her matrimonial home 

by her father in law/respondent no-3 and mother in law for the reason 

that her father in law and mother in law suspected her involvement in 

eloping their granddaughter  and as such that cannot termed as domestic 

violence.
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From over  all  analysis  of  the evidence of  the  applicant  side it 

appears to me that the applicant has failed to show any act, omission, 

commission  or  conduct  of  the  respondents  which  would  constitute 

domestic violence as defined in section 3 of Domestic Violence Act.

Hence both the points are decided in negative and against the 

applicant.

7.

                                            ORDER

In the result, the case of the applicant is dismissed.

The applicant is not entitled to the reliefs claimed for u/s 18, 19, 

20 and 22 of the D.V. Act. 

Let a copy of this order be given free of cost to the parties.

Pronounced by me on this 24th day August, 2016 and given under 

my hand and seal of this court.

                                                                                    

  Judicial Magistrate First Class 

                                                              Hojai, Nagaon             
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APPENDIX

Applicant witnesses:

PW-1: Firoza Begum

Pw-2 Abdul Jabber 

Pw-3 Abdul Kadir

Respondent witnesses:

None 

Exhibits (applicant side): Nil

Exhibits (respondent side): Nil 

                                                              Judicial Magistrate First Class

                                            Hojai, Nagaon. 


